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[4110-83-M] 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 


Health Resources Administration 
[42 CFR Part 124] 


REQUIREMENTS FOR PROVISION OF SERVICES 
TO PERSONS UNABLE TO PAY THEREFOR 
AND COMMUNITY SERVICE BY ASSISTED 
HEALTH CARE FACILITIES 


Proposed Rulemaking 


AGENCY: Public Health 
HEW. 


ACTION: Proposed rules and notice of 
public hearing. 


SUMMARY: This. notice proposes 
rules establishing requirements for 
health care facilities assisted by the 
Department of Health, Education, and 
Welfare under titles VI and XVI of 
the Public Health Service Act to fulfill 
assurances, given in their applications 
for assistance, that they will provide a 
community health service and a rea- 
sonable volume of services to persons 
unable to pay. The Department has 
become increasingly concerned that 
the regulations as currently in effect 
do not adequately assure compliance 
with the law. Conflicting concerns 
have been expressed by health care fa- 
cilities and consumer advocacy groups, 
and those concerns have, in a number 
of cases, become the subject of litiga- 
tion. 


Service, 


DATES: Comments must be received 
on or before December 26, 1978. A 
public hearing will be held’on the pro- 
posed rules on December 5 and 6, 1978. 


ADDRESSES: Wirtten comments and 
requests to testify at the public hear- 
ing should be sent to William T. Berry, 
Acting Director, Bureau of Health Fa- 
cilities Financing, Compliance, and 
Conversion, Room 6-50, Center Build- 
ing No. 1, 3700 East-West Highway, 
Hyattsville, Md., 20782, Attention: 
Albert T. Billingslea. The public hear- 
ing will be held at the Department 
Auditorium, HEW North Building, 330 
Independence Avenue SW., Washing- 
ton, D.C. 


FOR FURTHER 
CONTACT: 


William T. Berry, Acting Director, 
Division of Facilities Compliance, 
Bureau of Health Facilities Financ- 
ing, Compliance, and Conversion, 
Room 6-50, Center Building No. 1, 
3700 East-West Highway, Hyatts- 
ville, Md. 20782, 301-436-6893. 


SUPPLEMENTARY INFORMATION: 
The Assistant Secretary for Health, 
with the approval of the Secretary of 
Health, Education, and Welfare, pro- 
poses to issue regulations to imple- 
ment the requirements of section 


INFORMATION 
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1602(6) of the Public Health Service 
Act (42 U.S.C. 3000—1(6)). That sec- 
tion requires the Secretary to pre- 
scribe: 

the general manner in which each entity 
which receives financial assistance under 
this title or has reteived financial assistance 
under this title or title VI shall be required 
to comply with the assurances required to 
be made at the time such assistance was re- 
ceived and the means by which such entity 
shall be required to demonstrate compliance 
with such assurances. 


Subpart F below proposes require- 
ments concerning the assurance that 
an assisted facility will provide a rea- 
sonable volume of services to persons 
unable to pay while subpart G pro- 
poses requirements concerning the as- 
surance that an assisted facility will 
provide a community service. 

The- “uncompensated services” and 
“community service’ requirements 
which currently apply to title VI-as- 
sisted facilities are set out at 42 CFR 
53.111 and 53.113, respectively. The 
only regulations which have been 
issued to date relating to title XVI-as- 
sisted facilities (42 CFR part 124, sub- 
part B) incorporate §§53.111 and 
53.113 by reference. 


BACKGROUND AND SUMMARY OF CURRENT 
RULES 


Section 605(b)(3) of the act provides 
that as a condition of obtaining assist- 
ance under title VI, an applicant must 
give assurance that— 

“(1) The facility or portion thereof to be 
constructed or modernized will be made 
available to all persons residing in the terri- 
torial area of the applicant; and (2) there 
will be made available in the facility or por- 
tion thereof to be constructed or modern- 
ized a reasonable volume of services to per- 
sons unable to pay therefor, but an excep- 
tion shall be made if such a requirement is 
not feasible from a financial viewpoint.” 
Section 603(e), PHS Act. 


These provisions, known as the 
“community service” and ‘“‘uncompen- 
sated services’’ assurances, respective- 
ly, have been part of title VI in sub- 
stantially this form since it was en- 
acted in 1946. 


A UNCOMPENSATED SERVICES 
REGULATIONS 


Before 1972, the regulatory standard 
of compliance with the statutory re- 
quirement for a reasonable volume of 
services to persons unable to pay was 
extremely general. In 1972, the De- 
partment undertook to define more 
specific compliance standards for the 
uncompensated services assurance. 
The regulations codified at 42 CFR 
53.111 were accordingly issued in sub- 
stantially their present form. 37 FR 
14721 (July 22, 1972). Principally, the 
regulations provided for the following: 
Administration of assurance compli- 
ance by the title VI State agency, 
which was to set eligibility criteria for 


persons unable to pay and conduct a 
monitoring and enforcement program; 
definition of the volume of uncompen- 
sated services provided by a facility to 
persons unable to pay as the differ- 
ence between the total amount 
charged such persons and the reason- 
able cost (as determined by the appli- 
cation of medicare cost principles) of 
the services provided to them; the 
period of compliance limited to 20 
years for grants, and to the time the 
loan remains unpaid for loans and 
loan guarantees; two annual presump- 
tive compliance options (the lesser of 3 
percent of operating costs or 10 per- 
cent of title VI assistance and the 
“open door’ option); exclusion from 
computation of uncompensated ser- 
vices those services for which a collec- 
tion action (other than the rendition 
of bills) had been initiated against the 
patient; and exclusion from computa- 
tion of uncompensated services those 
services for which payment was or 
could be obtained from a third party 
payor. 

Following their issuance, several pro- 
visions of the uncompensated services 
regulations were challenged in court. 
The validity of the 20-year limitation 
and the 3 percent to 10 percent pre- 
sumptive compliance option was re- 
peatedly upheld. Cook v. Ochsner 
Foundation Hospital, 559 F. 2d 968 (5 
Cir. 1977); Lugo v. Simon, 426 F. Supp. 
28 (N.D. Ohio 1976); Corum v. Beth 
Israel Medical Foundation, 373 F. 
Supp. 550 (S.D.N.Y. 1974). The only 
major change to the 1972 uncompen- 
sated service regulations was made in 
1975, as a result of the decision in: 
Corum v. Beth Israel Medical Center, 
supra. That decision invalidated the 
billing provision of the regulation. The 
court stated that persons unable to 
pay should not have to incur liabilities 
for services in the hope of qualifying 
for free or below cost services, nor 
should facilities be able to meet their 
uncompensated services’ obligation 
simply by charging off bad debts 
against the obligation. Rather, a deter- 
mination of inability to pay prior to 
provision of services was required if 
the services were to be counted toward 
fulfillment of the uncompensated ser- 
vices obligation. The regulations were 
accordingly amended on October 6, 
1975 (40 FR 46203), to require determi- 
nations prior to service except in cer- 
tain circumstances (emergencies, 
change in circumstances, false or erro- 
neous information given by the pa- 
tient). At the same time, a require- 
ment that facilities post notice of their 
uncompensated services obligations 
was also added to the regulations. See 
§§ 53.111(f) (1) and (i). 

Title VI has not been funded since 
fiscal year 1974. Instead, in January 
1975, Congress enacted title XVI to re- 
place the program of assistance under 
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title VI. Pub. L. 93-641, sec. 4. Like 
title VI-assisted applicants, title XVI- 
assisted applicants are required to give 
a uncompensated services assurance. 
The title XVI assurance requirement, 
however, reads as follows: 


“* * * TAJt all times after (the) application 
is approved * * * (ii) there will be made 
available in the facility or portion thereof to 
be constructed, modernized, or converted a 
reasonable volume of services to persons 
unable to pay therefor and the Secretary, in 
determining the reasonableness of the 
volume of services provided, shall take into 
consideration the extent to which compli- 
ance is feasible from a financial viewpoint.” 
Section 1604(b)(1)(J), PHS Act. 


There provisions of title XVI impact 
directly on facilities assisted under 
title VI: (1) Section 1602(6), set out 
above, which requires the Secretary to 
prescribe the general manner in which 
facilities aided under title VI shall be 
required to comply with the assur- 
ances, and the means by which compli- 
ance shall be demonstrated; (2) the 
next-to-last sentence of section 1602, 
which provides for periodic reporting 
on compliance by title VI and XVI-as- 
sisted facilities; and (3) section 1612(c), 
which provides that the Secretary 
shall periodically investigate and as- 
certain the compliance of title VI and 
XVI-assisted facilities with their assur- 
ances and take appropriate action to 
effect such compliance, including re- 
questing the Attorney General to 
bring an action against the facility for 
specific performance of its assurance. 
Section 1612(c) also provides that any 
person may file a complaint with the 
Secretary charging noncompliance by 
a facility and, if the Secretary dis- 
misses the complaint or the Attorney 
General has not brought an action 
against the facility within 6 months of 
when the complaint was filed, that 
person may bring an action against 
the facility to effect compliance. 

As a result of the enactment of title 
XVI, there has been an increasingly 
heavy volume of administrative com- 
plaints filed under section 1612(c). Nu- 
merous investigations of facilities and 


decisions have been made by the De- ° 


partment. The revised regulations pro- 
posed by the Department in part re- 
flect the knowledge acquired about 
the operation of the present assur- 
ances requirements as a result of those 
investigations. 


B. COMMUNITY SERVICE REGULATIONS 


As enacted in 1946, the title VI com- 
munity service assurance provision 
read as follows: 


“the facility or portion thereof to be con- 
structed or modernized will be made availa- 
ble to all persons residing in the territorial 
area of the applicant, without discrimina- 
tion on account of race, creed or color, but 
an exception shall be made in cases where 
separate hospital facilities are provided for 
separate population groups if the (State] 
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plan makes equitable provision on the basis 
of need for facilities and services of like 
quality for each group.’ Section 622(f)(1); 
Pub. L. 79-725 (1946). 

In 1963, the ‘‘separate but equal’ 
portion of the statute was declared un- 
constitutional, Simkins v. Moses H. 
Cone Memorial Hospital, 323 F. 2d 959 
(4 Cir. 1963), cert. den. 376 U.S. 938 
(1964). Subsequently, and after enact- 
ment of title VI of the Civil Rights 
Act, Congress amended the communi- 
ty service language in 1964 by deleting 
both the ‘‘separate but equal” and the 
nondiscrimination provisions, result- 
ing in the present language of the as- 
surance. Pub. L. 88-443. 

Like the original uncompensated ser- 
vices regulations, the community serv- 
ice regulations adopted subsequent to 
the 1964 amendment were extremely 
general. However, in 1974 the Secre- 
tary issued the more specific compli- 
ance standards presently codified in 
§ 53.113 in response to the order in 
Cook v. Ochsner Foundation Hospital, 
61 F.R.D. 354 (E.D. La. 1972). 39 FR 
31766 (Aug. 30, 1974). That order di- 
rected the Secretary to require title 
VIi-assisted facilities to participate in 
the medicaid program and refrain 
from excluding persons because they 
are medicaid recipients. Consistent 
with the Cook holding, the regulations 
were revised to require assisted facili- 
ties to participate in medicare and 
most other third party payment pro- 
grams in addition to medicaid. The 
regulations also provided for the fol- 
lowing: Administration of assurance 
compliance by the title VI State 
agency, which was to conduct a moni- 
toring and enforcement program; a re- 
quirement that services be made avail- 
able to all persons residing in the fa- 
cility’s territorial area, except that 
availability could be limited on the 
basis of age, medical indigency, or type 
or kind of medical or mental disability; 
and limitation of the community serv- 
ice obligation to 20 years for grants 
and the time the loan remained 
unpaid for loans and loan guarantees. 

The validity of the 20-year limita- 
tion on the community service assur- 
ances was successfully challenged in 
two suits. Cook v. Ochsner Foundation 
Hospital, Civil No. 70-1969 (E.D. La. 
1975), and Lugo v. Simon, supra. Both 
courts found no statutory basis for a 
durational limitation of the assurance. 
Consequently, the regulation was 


amended to delete the durational limi- 


tation. 42 FR 16780 (Mar. 30, 1977). 

It should be noted that the provi- 
sions of title XVI described above 
which apply to title VI-assisted facili- 
ties (i.e., the requirement to issue reg- 
ulations, the reporting requirement, 
the requirement for periodic investiga- 
tion and the provision for administra- 
tive complaints and a private right of 
action) cover the community service 
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assurance as well as the reasonable 
volume assurance. 
The community service assurance 


- provision which applies to title XVI- 


assisted facilities reads as follows: 


“* * * TAJt all times after (the title XVID 
application is approved (i) the facility or 
portion thereof to be constructed, modern- 
ized, or converted will be made available to 
all persons residing or employed in the area 
served by the facility * * *” Section 
1604(b)(1)J), PHS Act. 


II. SUMMARY OF PROPOSED RULES AND 
Magor ISSUES 


While the regulations set forth 
below continue many policies of the 
present rules, they propose a number 
of policy changes which in the Depart- 
ment’s judgment will improve the ef- 
fectiveness of the assurance program. 
The most significant policy changes 
are summarized below, along with an 
explanation of the major implications 
of those changes for beneficiaries of 
the assurances and the assisted facili- 
ties. Public comment on the probable 
impact of these regulations, as well as 
suggestions for alternative policies, are 
solicited and welcomed. Public com- 
ment on the administration of the cur- 
rent regulations and any problems re- 
quiring the Department’s attention 
will also be helpful. Any empirical 
data or personal experiences or obser- 
vations that can be cited in support of 
positions taken in the public com- 
ments would be particularly useful, as 
would discussions of particular prob- 
lems that specific provisions of the 
proposed rules may raise for facilities 
under State or local law. 


A. UNCOMPENSATED SERVICES 
REGULATIONS—PROPOSED SUBPART F 


Subpart F proposes requirements for 
how facilities assisted under titles VI 
and XVI of the Public Health Service 
Act are to comply with the assurance, 
given as a condition of assistance 
under those titles, that they would 
provide a reasonable volume of ser- 
vices to persons unable to pay. The 
proposed regulations would replace 42 
CFR 53.111 and, while they are similar 
in some respects to § 53.111, they also 
differ in many respects. Like § 53.111, 
the proposed rules attempt to accom- 
plish several related purposes. They 
seek to assure that: (1) Facilities pro- 
vide the required amount of uncom- 
pensated services, (2) those services 
are provided to the persons who 
should get them, and (3) those services 
are distributed in a fair manner. The 
proposed rules establish those require- 
ments which the Secretary believes 
are necessary to effect these general 
purposes. The most significant aspects 
of the proposed regulations are dis- 
cussed below. 

1. Duration of obligation. The pro- 
posed regulations establish require- 
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ments for facilities assisted under title 
VI of the Act and for facilities assisted 
under title XVI of the Act. The re- 
quirements applicable to the two types 
of facilities are in general the same. 
However, it should be noted that the 
length of time the. obligation under 
the assurance applies to a facility (see 
proposed §124.501(b)) is different 
under the two programs. The dura- 
tional limitation (20 years for grants, 
the time during which the loan re- 
mains unpaid for loans and loan guar- 
antees) has been retained for title VI- 
assisted facilities. As noted above, this 
durational limitation has been repeat- 
edly upheld by the courts and Con- 
gress did not amend it in enacting title 
XVI. There is no similar limitation for 
title XVI-assisted facilities, however, 
reflecting the requirement in section 
1604(b)(1J) of the Act that both as- 
surances must apply to those facilities 
“at all times after [the] application is 
approved.” 

2. Federal administration. Under 42 
CFR 53.111, the uncompensated ser- 
vices assurance compliance program 
has been administered primarily by 
the State agencies designated under 
section 604(a) of the Act, with the Sec- 
retary’s role in the process being rela- 
tively minor. Any State wishing to 
maintain a monitoring function con- 
sistent with nationally set standards 
established by the Secretary will be 
given the opportunity to do so, but the 
proposed regulations otherwise elimi- 
nate the role of the State agencies for 
both title VI and title XVI facilities, 
and place responsibility for adminis- 
tering the entire assurance compliance 
program squarely with the Secretary. 
This change reflects in part the con- 
gressional concern with the uneven- 
ness of enforcement of the assurance 
by the various State agencies (see S. 
Rep. No. 93-1285 at 61). In addition, 
the Secretary has concluded that 
direct administration of the entire as- 
surances compliance program would 
generally promote the more efficient 
discharge of his new enforcement re- 
sponsibilities under section 1612(c) of 
the Act. Moreover, since no funds are 
available under the statute for the ad- 
ministration of the assurances compli- 
ance program by the State agencies 
other than the funds available for all 
other administrative functions under 
titles XV (health planning) and XVI 
of the Act, the Secretary believes that 
not all States would devote sufficient 
resources to administering an assur- 
ance compliance program to insure 
adequate administration. This consid- 
eration likewise dictates Federal ad- 
ministration of the program. However, 
recognizing that some States may wish 
and be able to continue to assist the 
Secretary in administering the pro- 
gram, provision for an agreement be- 
tween the Secretary and such States 
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for this purpose is proposed. See pro- 
posed § 124.512. 

This centralization of administration 
of the assurances compliance program 
explains certain changes in the pro- 
gram. The need to use the limited Fed- 
eral resources most effectively and to 
assure consistent administration 
throughout the Department’s 10 re- 
gions favors the choice of policy alter- 
natives which minimize exceptions and 
the need for complex and individual- 
ized judgments and which simplify the 
processing of required information. 
This consideration thus in part ex- 
plains the establishment of National, 
rather than State, standards of eligi- 
bility for uncompensated services (see 
proposed § 124.506), and the simplified 
procedure for setting a lower level’ of 
compliance (compare § 53.111(h) with 
proposed § 124.504). 

3. Eligibility criteria. A major 
change in the assurances compliance 
program is the proposed adoption of 
Federal, rather than State, eligibility 
criteria. See proposed § 124.506(a). 
Under the current regulations, the 
States are required to set criteria in 
accordance with very general Federal 
guidelines. As a result, the actual eligi- 
bility criteria vary widely from State 
to State and may consider resources or 
high expenses in addition to gross 
income. The proposed criteria, by con- 
trast, are uniform, and are based on 
the index used in numerous Depart- 
ment programs, the poverty income 
guidelines of the Community Services 
Administration.' Persons unable to 
pay are divided into two categories— 
those with incomes at or below the 
poverty income guidelines (category 
A) and those with incomes above the 
guidelines up to twice the guideline 
(category B). This two-tiered approach 
is consistent with the eligibility crite- 
ria in use in major health services pro- 
grams of the Public Health Service. 
The criteria consider income only and 
do not consider resources. : 


‘The current CSA poverty income levels are as 
follows: 


CoMMUNITY SERVICES ADMINISTRATION 


POVERTY INCOME GUIDELINES FOR ALL STATES 
EXCEPT ALASKA AND HAWAII 





Farm 
family 


Non- 
farm 
family 





Size of family unit: 





$2,690 
3,550 
4,410 
5,270 
6,130 
6,990 


$3,140 
4,163 
5,180 
6,200 
7,220 
8,240 




















For family units with more than 6 members add 
$1,020 for each additional member in a nonfarm 
family and $860 for each additional member in a 
farm family. 


While this approach may result in 
some inequities, it is felt that inclusion 
of resources in the consideration of eli- 
gibility would be both extremely diffi- 
cult and expensive for facilities to ad- 
minister and infeasible for the Secre- 
tary to monitor. 


Proposed § 124.506(a) adds a new re- 
quirement related to the new eligibil- 
ity criteria. Facilities are required to 
provide uncompensated services to cat- 
egory A persons without charge; un- 
compensated services to category B 
persons must be provided either with- 
out charge or in accordance’ with a 
schedule of charges reduced propor- 
tionally to income, at the option of the 
facility. This general approach is like- 
wise consistent with the charging poli- 
cies currently applicable in the health 
services programs referred to above. 

Proposed § 124.506(b) sets forth two 
alternative methods for determining 
whether persons fall within category 
A or B. The facility must calculate 
annual income either by: (1) Multiply- 
ing the person’s income for the previ- 
ous three months by four, or (2) using 
the actual income for the preceding 12 
months. The former method is pro- 
posed in order to allow facilities the 
option of providing uncompensated 
services to persons who have sustained 
severe but recent financial reverses, 
such as the recently unemployed. This 
option is proposed to help enable fa- 
cilities to take account of community 


POVERTY GUIDELINES FOR ALASKA 





Farm 
family 


Non- 
farm 
family 





Size of family unit: 

$3,940 
5,210 
6,480 
7,750 
8,020 

10,290 


$3,380 
4,450 
5,520 
6,590 
7,860 
8,730 























For family units with more than 6 members add 
$1,270 for each additional member in a nonfarm 
family and $1,070 for each additional member in a 
farm family. 


POVERTY GUIDELINES FOR HAWAII 


Non- 
farm 
family 





Farm 
family 





Size of family unit: 

$3,620 
4,790 
5,960 
7,130 
8,300 
9,470 


$3,130 
4,110 
5,090 
6,070 
7,050 
8,030 























For family units with more than 6 members add 
$1,170 for each additional member in a nonfarm 
family and $980 for each additional member in a 
farm family. 


Source: 43 FR 14316 (Apr. 5, 1978). It should be 
noted that the CSA Poverty Income Guidelines are 
periodically revised. Under these regulations such 
revisions would automatically be incorporated into 
the eligibility criteria. 
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need in areas where there have been 
sudden or severe changes in the local 
employment situation or other sub- 
stantial economic problems. Facilities 
are encouraged to take community 
preferences into consideration in de- 
termining which method of calcula- 
tion of income they will use. While the 
choice of method is left up to the fa- 
cility, once made, it must be used for 
the entire fiscal year for all persons 
requesting uncompensated _ services 
during the year. This latter require- 
ment is proposed to ensure that the 
eligibility criteria are applied in an 
equitable manner by the facility. 

The Secretary solicits comments on 
the ramifications of the above policies. 
He is particularly interested in infor- 
mation concerning the impact of the 
proposed income standards from 
region to region of the country (i.e., if 
they will be very restrictive in some 
areas and very inclusive in others be- 
cause of relative income levels). He 
welcomes suggestions for alternative 
criteria,.and particularly explanations 
of why those alternatives are superior. 
If there will be difficulty in applying 
the income criteria or using the re- 
quired methods of calculating income, 
he would appreciate specific examples 
of such problems along with sugges- 
tions for improvement. If the require- 
ment for providing services to category 
A persons without charge and to cate- 
gory B persons without or at a reduced 
charge will create problems under 
State or local law, citation to and ex- 
planation of such laws would be ex- 
tremely helpful. Comments are also 
solicited on the option provided to ap- 
plicants to provide free, rather than 
reduced cost, services to individuals in 
category B. Should the Secretary re- 
quire that category B patients be 
charged so that more care is available 
for persons who are needier? In any 
case, should the Secretary prescribe 
the schedule of charges required to be 
used for Category B patients when 
charges will be made, or should he 
continue to leave the establishment of 
the schedule to the facilities? 

4. Compliance level. Under the pres- 
ent regulations, facilities are in pre- 
sumptive compliance with their rea- 
sonable volume obligation if they: (1) 
Provide a dollar level of uncompensat- 
ed services at least equal to the lesser 
of 3 percent of their operating costs or 
10 percent of the title VI assistance re- 
ceived, or (2) certify that they will not 
deny admission to persons on the basis 
of inability to pay and provide uncom- 
pensated services to all persons ad- 
mitted who meet the State criteria for 
“persons unable to pay’. Section 
53.111(d). The latter option is known 
as the ‘open door option.” 

Proposed § 124.503 retains the con- 
cept of percentage compliance options 
of the present regulations, since this 
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approach has been repeatedly upheld 
by the courts as a reasonable interpre- 
tation of the statutory language. How- 
ever, § 124.503 proposes several signifi- 
cant policy changes. First, the ‘‘open 
door option” is eliminated. Experience 
with the present regulations has 
shown that its requirements are ill-un- 
derstood by facilities and that this 
lack of understanding has resulted in 
denial of uncompensated services to 
persons who should have received 
them. Moreover, determining compli- 
ance with the option is extremely dif- 
ficult. However, provision has been 
made to accommodate the needs of 
those facilities for whom the ‘open 
door option” was principally designed, 
i.e., facilities which—because of the 
socio-economic characteristics of their 
service areas—do not have a demand 
for uncompensated services sufficient 
to enable them to meet the 3 percent— 
10 percent compliance levels. See pro- 
posed § 124.504, which sets out the 
method by which facilities can obtain 
a reduction of the required level of 
compliance in cases of insufficient 
demand for uncompensated services. 
Second, the definition of ‘‘operating 
costs,’”’ the base on which the 3 per- 
cent option is calculated, has been 
clarified. The term “operating costs” 
now refers to the total operating ex- 
penses reported on the audited annual 
financial statement required under 
§ 124.510. Thus, the base on which the 
“3 percent” option is calculated is a 
clearly identifiable sum certain, which 
will enable all parties concerned—the 
Secretary, facilities and beneficiaries— 
to know readily what the required 
dollar volume to be met is for a given 
fiscal year. It is the Secretary’s under- 
standing that this change in definition 
in fact accords with how the same 
term in the present regulations has 
generally been interpreted. For this 


reason, it should not require a signifi- 


cant change in practice by facilities. 
However, comments would be help- 
ful with respect to one problem which 
arises under the 3 percent option be- 
cause of the requirement that the 
level of uncompensated services to be 
provided must be published 60 days 
prior to the close of the fiscal year. 
See § 124.505(a)(1). Thus, the 3 per- 
cent option for any fiscal year is re- 
quired to be based on operating costs 
“for the preceding fiscal year,” yet 
that preceding year will not have 
ended by the date on which the com- 
pliance level must be published. One 
solution would be to base the calcula- 
tion of operating costs on the most 
recent year for which a financial state- 
ment is available. This would mean, 
however that the uncompensated ser- 
vices obligation would be based on 
costs which are as much as 2 years 
behind the provision of the services. 
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Another option would be to estimate 
the total operating costs for the pre- 
ceding year by assuming that the costs 
for the final two months after publica-: 
tion of the required notice will be pro- 
portionate to the costs in the first ten 
months (or equal to one-fifth of those 
costs). : 

Third, the base on which the 10 per- 
cent option is calculated has been 
changed in two ways. The first change 
is the inclusion in the base of so-called 
“‘supplemental” Federal assistance re- 
ceived in connection with the assisted 
project. The rationale for this change 
is that since the assurance was given 
with respect to the project as a whole 
(of which Title VI funded part and as- 
sistance under the supplementary pro- 
grams funded part), the ‘Federal as- 
sistance’ base should be expanded to 
reflect that fact. The second change is 
a provision for adjusting the base on 
which the 10 percent option is calcu- 
lated to take account of inflation. 
Under the current version of the 10 
percent option, while the _ dollar 
amount of uncompensated services to 
be provided remains the same each 
year, the actual volume of those ser- 
vices declines with inflation in the cost 
of health care. This change remedies 
that inequity. The national Consumer 
Price Index (CPI) figure for medical 
care is proposed as the inflation factor 
to be applied. The national, rather 
than local, figure is proposed to facili- 
tate administration, since the CPI is 
computed only for a limited number of 
geographic areas. The medical care 
component of the CPI is proposed as 
the one most reasonably reflective of 
changes in the cost of medical facility 
care. The inflation factor will be used 
to calculate the scope of the uncom- 
pensated services obligation under the 
10 percent option only in fiscal years 
following the effective date of the re- 
vised regulations, and will not be ap- 
plied retrospectively to take into ac- 
count inflation which occurred in 
years prior to 1979. 

Finally, the proposed regulation pro- 
vides that any amount by which a fa- 
cility fails to meet the required annual 
level of compliance will be added to 
the subsequent fiscal year’s compli- 
ance level, subject to the procedures 
for obtaining lower compliance levels 
and extensions of the time in which to 
make up the deficit. This requirement 
would apply to fiscal years subsequent 
to the effective date of these regula- 
tions, and is included to make sure 
that facilities provide the services 
which they assured would be provided. 

While doing so is not required under 
proposed §124.503, the Secretary 
urges facilities which have met their 
quotas to refer persons unable to pay 
to other facilities which have not met 
their quotas. 
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There are several aspects of these 
proposed changes in policy on which 
the Secretary would particularly wel- 
come comment. First, if there are valid 
reasons for retention of the open door 
option, what are they? Second, are 
there problems associated with includ- 
ing supplemental assistance in the 
base for calculation of the 10 percent 
option? Third, is the proposed method 
for adjusting the amount of Federal 
assistance to account for inflation 
equitable and workable? If alterna- 
tives are suggested, the Secretary 
would appreciate an explanation of 
how they would work in various areas 
of the country. 

5. Amounts to be credited. The pres- 
ent regulations permit a facility to 
credit against its uncompensated ser- 
vices obligation no more than the 
amount by which the “reasonable 
cost” of services provided to a specific 
patient exceeds the amount actually 
charged the patient. ‘Reasonable 
cost” is to be determined under Medi- 
care cost principles. Under Medicare 
cost principles, however, ‘‘reasonable 
cost” is not susceptible to computation 
on a current basis for specific patients. 
As a result, many facilities have 
simply aggregated their usual charges 
for services provided to beneficiaries 
of uncompensated services, and ap- 
plied to that total the proportion of 
costs reimbursable under Medicare as 
a method of determining the total al- 
lowable uncompensated services pro- 
vided. The Secretary believes that ap- 
proach is generally satisfactory and 
wishes to avoid imposing unnecessary 
accounting burdens on facilities in 
order to determine compliance with 
their uncompensated services assur- 
ance. However, since there is a need to 
determine the amount to be credited 
against the quota for services to indi- 
vidual patients, the proposed regula- 
tions set forth a similar methodology 
for making that determination. See 
the definition of ‘‘allowable credit” in 
§ 124.502. 

It should be noted that, consistent 
with current regulations, the proposed 
regulations provide that the only 
amount which may be credited against 
the uncompensated services obligation 
is the allowable credit minus the 
amount actually charged the patient. 
Any amounts billed according to the 
schedule of charges established for 
Category B patients, to a patient de- 
termined to be eligible for reduced 
charge services which are not paid, 
may not be counted as uncompensated 
services. These amounts are bad debts 
and not uncompensated services. 

6. Lower level of compliance. Pro- 
posed § 124.504 sets out a method for 
establishing a lower compliance level 
for facilities who request it. The basis 
for such a request may be that either 
(1) there is insufficient need in the fa- 
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cility’s service area to permit it to 
meet the applicable compliance level 
under proposed § 124.503, or (2) the fa- 
cility cannot afford to meet the appli- 
cable compliance level. 

The proposed regulation provides 
that decisions on applications for 
lower compliance levels will be made 
by the Administrator of the Health 
Resources Administration and will not 
be further delegated by him without 
the Secretary’s approval. The Secre- 
tary wishes to assure to the extent 
possible the uniform application of 
this exception to the compliance level, 
and therefore he intends to review the 
matter carefully before any further 
delegation will be authorized. Com- 
ments on the soundness of this admin- 
istrative decision are requested. 

Comments are also sought on wheth- 
er the proposed criteria for granting a 
lower level should be made more spe- 
cific. For example, should the require- 
ment that a facility be unable to 
afford provision of uncompensated 
services at the required compliance 
level be defined as the likelihood of 
bankruptcy within some — specific 
period (e.g., 2 years) if the level were 
met? Should factors for determining 
need in the facility’s service area be 
spelled out, such as general income 
levels, medicaid or public assistance 
eligibility rates, or the availability of 
public or charity hospitals in the area? 
If more specific and additional criteria 
are suggested, a statement of why 
those criteria would be more appropri- 
ate than the ones proposed would be 
appreciated. 

Comments are also sought on the 
proposed time frame and other re- 
quirements of the proposed procedure 
for obtaining a lower compliance level. 
Under the proposal, facilities must re- 
quest a lower level of compliance for a 
year not less than 60 days before the 
close of the preceding fiscal year, and 
publish a notice of that request and 
notify the HSA. This period is intend- 
ed to give the Secretary sufficient 
time to do a preliminary review of the 
request, and the public and the HSA 
sufficient time to begin preparation of 
any comments. An--audited. financial 
statement is required within 60 days of 
the close of the fiscal year. This period 
should give the facility enough time to 
obtain the audit while not unduly de- 
laying a final determination. Public 
comments must be submitted within 
150 days of the publication of the 
notice that a lower level is requested, 
which gives the public at least 30 days 
to review the audited financial state- 
ment. The Secretary’s decision will be 
made no later than 60 days following 
receipt of the audited financial state- 
ment. This period of time is intended 
to assure a relatively prompt decision, 
while affording the public an adequate 
opportunity to comment. It should be 


noted that during the period in which 
a request for a lower level of compli- 
ance is pending, the applicant will be 
required to provide uncompensated 
services at the annual compliance 
level, not at the lower level requested. 
The applicant may then adjust the 
amount of uncompensated services: to 
be provided throughout the remainder 
of the year if, following the Secre- 
tary’s decision, the applicant is permit- 
ted to meet a level of compliance lower 
than the annual compliance level. 

7. Allocation of uncompensated ser- 
vices. Proposed § 124.507 would require 
facilities to allocate their uncompen- 
sated services among persons unable 
to pay either on a first-come, first- 
served basis until the quota for the 
quarter is exhausted or in accordance 
with another plan of its own choosing. 
The option to use its own plan is avail- 
able only if the facility publishes the 
plan, notifies and provides opportuni- 
ty to comment to the local health sys- 
tems agency, and if the plan itself pro- 
vides for (1) some distribution of un- 
compensated services throughout the 
year, (2) some services to category A 
persons, and (3) provision of uncom- 
pensated services to any person who 
falls within the plan who requests 
them. 

The present regulations contain no 
such requirement, and this laissez- 
faire approach has resulted in allega- 
tions of discrimination. Further, var- 
ious groups have suggested that the 
Secretary require very specific types 
of allocation, such as requiring a facili- 
ty to provide its uncompensated ser- 
vices equally among outpatient, ‘inpa- 
tient and emergency services; to pro- 
vide a specific dollar volume of inpa- 
tient services; to limit the services pro- 
vided to those for which total cost is 
below a fixed dollar amount, such as 
$3,000; or to limit services to those in- 
volving catastrophic loss. Some of 
these suggestions have been based on 
the practice of some facilities of pro- 
viding most or all of their free care on 
an outpatient or emergency basis, thus . 
depriving financially eligible individ- 
uals of the opportunity to receive 
quality inpatient care. Others are 
based on a desire to have the limited 
amount of uncompensated services dis- 
tributed to those most in need, or to as 
many persons as possible. 

The Secretary has decided not to 
propose an inflexible allocation re- 
quirement, however, because any one 
allocation scheme may not be the 
most appropriate for all facilities and 
communities and administering com- 
pliance with it would be infeasible. 
However, the Secretary has concluded 
that requiring some method of alloca- 
tion is necessary to prevent arbitrari- 
ness or discrimination in the distribu- 
tion of uncompensated services, and to 
promote (but not require) planning for 
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community health needs. Thus, the al- 
ternatives proposed satisfy the need to 
assure some objective method of allo- 
cation, while giving facilities sufficient 
flexibility to’‘take account of local and 
their own institutional needs. 

It should be emphasized that the 
Secretary is not dictating how facili- 
ties allocate their uncompensated ser- 
vices. Rather, facilities are free, under 
§ 124.507, to adopt their own plans as 
long as they meet the procedural and 
minimal substantive requirements of 
that section. All he is doing is requir- 
ing that they adopt a plan (which 
many facilities undoubtedly already 
do) or use the first-come, first-served 
alternative of §124.507(b). Facilities 
which adopt their own plans are en- 
couraged to cooperate with other fa- 
cilities in their service area in devising 
their allocation plans, in order to best 
meet community needs. The local HSA 
can be helpful to the applicant in 
identifying community needs, and 
therefore the Secretary proposes to re- 
quire facilities which adopt their own 
plans to give the HSA a chance to 
comment on the proposed allocation 
scheme. However, under either alter- 
native, if a facility improperly denies a 
person uncompensated services who 
would have come within the allocation 
scheme, the facility must provide that 
person uncompensated services in 
order to be in compliance with its as- 
surance, regardless of whether it has 
met its quota in the interim. 

If these requirements will raise par- 
ticular practical problems or problems 
under State or local law for facilities, 
the Secretary is interested in being so 
informed. Suggestions as to alterna- 
tive approaches that might be work- 
able or improvements of the above are 
also solicited. 

8. Notice requirements. The _ pro- 
posed rules carry forward the existing 
notice requirements of the present 
regulations without substantial 
change. Compare §§53.111(h)(4) and 
(i) with proposed §§ 124.505(a) and (b), 
respectively. However, the standards 
for compliance with the posted notice 
provision have been clarified in these 
regulations by three additions. First, 
the proposed rules would require that 
the heading of the posted notice be 
legible to a person of normal vision 
from a distance of 15 feet. The present 
regulations contain no such explicit 
requirement, and site investigations 
have turned up cases where the notice 
is posted so as to be virtually unnoti- 
ceable (e.g., behind a door, on a 3’x5” 
card in small type). The proposed rule 
thus seeks to prevent such practices. 
Second, the term ‘‘multilingual” as ap- 
plied to the community served by a fa- 
cility has been defined, using the defi- 
nition presently being applied in the 
Department’s health planning pro- 
grams. Third, if a facility has met is 
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quota for the applicable time period, it 
would be required to post a notice to 
that effect; under the present regula- 
tions, such notice is optional. 

One major change has been made in 
the overall structure of the notice re- 
quirements. Proposed § 124.505(c) re- 
quires facilities to give individual writ- 
ten notice of the availability of un- 
compensated services to each person 
seeking services. The notice must, 
among other things, state the eligibil- 
ity and allocation criteria being ap- 
plied and state that determination of 
whether the person wiil receive un- 
compensated services will be made 
promptly on request. This notice must 
be provided before service except in 
emergency cases. The new notice re- 
quirement is proposed as part of the 
general change in approach ot the 
prior determination requirement, sum- 
marized in the next section, and be- 
cause experience has shown that 
posted notice alone is inadequate as 
the main vehicle for informing persons 
under stress, as those seeking medical 
care usually are. This requirement is 
also consistent with the recent deci- 
sion in Newsom v. Professional Adjust- 
ment Services, 453 F. Supp. 401 (M.D. 
Tenn. 1978). Whether or not individu- 
al written notice must be required as 
suggested by the Newsom court, the 
Secretary believes that such a require- 
ment will promote the proper adminis- 
tration of the statute. 

The Secretary solicits suggestions 
for improving the proposed require- 
ments. Specifically, is there other in- 
formation which the individual writ- 
ten notice should contain? Should ad- 
ditional requirements be imposed for 
conveying the content of the individu- 
al written notice to persons who are il- 
literate or are no such additional re- 
quirements necessary? Is the defini- 
tion of ‘‘multilingual’ feasible to ad- 
minister or are improvements needed? 
Although the Secretary believes that 
the requirement of providing individu- 
al written notice can readily be accom- 
modated within the present admis- 
sions process of most facilities, he so- 
licits comment on this question. Com- 
ments on the need for requiring 
posted notice of the availability of un- 
compensated services if individual 
notice is required are also solicited. 

9. Eligibility determination require- 
ment. Among the most significant 
changes proposed are the policies set 
forth in proposed § 124.508. That sec- 
tion is designed to replace the require- 
ments presently set out at 
§ 53.111(f)(1). The prior determination 
requirements of that section have 
been changed substantially, as dis- 
cussed below. 

As noted in section IA above, 
§ 53.111(f)(1) was adopted to comply 
with the decision in Corum v. Beth 
Israel Medical Center, supra. Consist- 
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ent with the Corum decision, that sec- 
tion requires facilities to make a deter- 
mination of eligibility for uncompen- 
sated services prior to the provision of 
service unless one of the exceptions 
(emergency, change of circumstances, 
erroneous or incomplete information 
provided by the patient) applies. Site 
investigations over the past year sug- 
gest that this provision is not well un- 
derstood by facilities. Monitoring com- 
pliance with it has also proved to be 
extremely difficult, since it is often 
hard to tell whether individual cases 
fall within the general rule or one of 
the exceptions, and documentation of 
the determinations made is frequently 
incomplete. 

Thus, the Secretary has chosen an- 
other approach to satisfy the princi- 
ples enunciated in Corum. Under the 
proposed rule, the determination of 
eligibility must be made promptly on 
request. See proposed § 124.508(a)(2). 
Since persons seeking services will be 
given individual notice as soon as they 
seek those services that uncompensat- 
ed services are available and that they 
can get a prompt determination of 
their eligibility for uncompensated 
services (proposed § 124.506(c)), these 
provisions together will assure that 
anyone who intends to rely on the eli- 
gibility determination in incurring 
medical expenses will be able to get it 
before he or she incurs those ex- 
penses. Hence, the requirement is con- 
sistent with Corum while at the same 
time avoiding one of the more mecha- 
nistic results of the present require- 
ment. Under the present regulations 
facilities which begin to provide ser- 
vices while processing paperwork for 
the determination are penalized even 
when a determination prior to service 
has not been requested, and perhaps is 
not even desired by the patient. In 
such a case, under the proposed rules, 
the determination must be made 
promptly, but not necessarily prior to 
service. 

The elimination of the strict require- 
ment of the current regulation that 
determinations of eligibility must be 
made prior to the provision of services 
does not authorize facilities to satisfy 
their uncompensated services obliga- 
tion simply by charging off bad debts 
against it. Credit against the obliga- 
tion is available only if the services are 
provided to persons who qualify under 
the eligibility criteria and allocation 
plan and if all other requirements of 
the subpart are met. Thus bad debts 
of persons who do not qualify under 
the eligibility criteria and allocation 
plan cannot be used to satisfy the obli- 
gation. The provision recognizes, how- 
ever, that persons who do qualify for 
uncompensated services may not apply 
for them before services are provided. 
It thus gives the facilities sufficient 
flexibility to take this into account 
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and gives those persons the chance to 
get a determination whenever they 
decide to apply. It should be stressed, 
though, that the determination must 
be made promptly whenever it is re- 
quested. 

The rules also propose documenta- 
tion requirements for the first time, to 
remedy the monitoring problems expe- 
rienced under the present regulations. 
See proposed § 124.508(a)(1) (i) and 
(ii). In addition, they require that per- 
sons who request and are denied un- 
compensated services be given a writ- 
ten statement of why those services 
were denied. See proposed § 124.508(b). 
This latter requirement will, among 
other things, help assure that the eli- 
gibility and allocation criteria are 
being properly applied, since persons 
will have those criteria available to 
compare with the reasons for denial 
(see proposed § 124.505(¢c)(1)¢ii)). 

Proposed § 124.508(c) makes explicit 
what is implicit in § 53.111(f)(1), that 
facilities may verify eligibility infor- 
mation provided by the person seeking 
services. While facilities may choose to 
accept the information provided by 
the patient at face value, they are not 
required to do so. Requiring such ver- 
ification is not proposed because the 
cost and difficulty involved may be 
unduly burdensome for some facilities 
(e.g., public health centers). However, 
the Secretary believes that it is com- 
pletely consistent with the purpose of 
these regulations for facilities to seek 
to verify such information, so that the 
uncompensated services go only to 
those who are in fact eligible for them. 
However, it should be noted that fa- 
cilities cannot use verification as a 
means of avoiding the “prompt deter- 
mination” requirements of 
§ 124.508(a)(2). Thus, these provisions 
together may mean that facilities will 
have to make prompt determinations 
which are conditioned on later verifi- 
cation. Under such an arrangement, 
where the determination was made 
that a person would get uncompensat- 
ed services, that determination would 
remain unchanged, if the person pro- 
vided accurate information. If he did 
not provide accurate information, the 
determination could be reversed. 

The Secretary particularly solicits 
comment on the practical ramifica- 
tions of the above proposals. The Sec- 
retary’s objective Ts to assure that per- 
sons eligible for free care know that 
such care is available and obtain a 
timely determination of their eligibil- 
ity by the facility. However, the Secre- 
tary wishes to accomplish this objec- 
tive in the least burdensome manner 
for facilities. If the individual notice/ 
determination requirements will on 
balance be more burdensome than the 
present posted notice/prior determina- 
tion requirements, he would like such 
information. If improvements can be 
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made to the process, particularly if 
there are better and less burdensome 
ways of assuring individual notice, 
they should be suggested. Estimates of 
the cost of the proposed system rela- 
tive to the present system are also so- 
licited. If verification procedures are 
likely to create problems for beneficia- 
ries, he would appreciate being so ad- 
vised. 

10. Reporting requirements. The re- 
porting requirements which apply to 
assisted facilities are set out at pro- 
posed § 124.510. The Secretary intends 
to minimize the paperwork burden on 
facilities by developing an assurance 
reporting form which would include 
the information need to review per- 
formance, rather than requiring facili- 
ty’s to submit financial statements and 
other data to the Secretary on a rou- 
tine basis.? However, the underlizing 
statements and other data documents 
must be returned by the facility for 5 
years to permit an investigation if 
analysis of the reporting forms, or 
complaints, suggests the needed for 
further review. 

Proposed §124.510(ax{2) also gives 
the Secretary general authority to re- 
quest additional information relating 
to compliance. The section is purpose- 
ly left general so as to enable the Sec- 
retary to request additional informa- 
tion from facilities where there appear 
to be significant compliance problems, 
while not requiring him to burden 
those facilities which do not appear to 
have significant compliance problems 
with such additional reporting. 

II. Investigations. Proposed 
§124.511(a)(1Xi) sets out a general 
provision for investigation, implement- 
ing the Secretary’s new statutory au- 
thority under section 1612(c) of the 
Act (discussed in section IA above) pe- 
riodically to investigate the compli- 
ance of assisted facilities. At present, 
the Secretary hopes to be able to im- 
plement this general authority by re- 
viewing each year the annual submis- 
sion of the facilities, discussed in the 
preceding paragraph, to ascertain 
compliance. Based on these reviews, 
complaints filed, and other informa- 
tion called to the Secretary’s atten- 
tion, it is the Secretary’s intention to 
conduct in-depth investigations of 
those facilities which appear most 
likely to be out of compliance. 

Proposed § 124.509(a)(1)<ii) spells out 
certain requirements for filing com- 
plaints of noncompliance with the Sec- 


2A copy of the most recent draft of a pro- 
posed reporting form, which has been 
widely circulated among the provider and 
legal services communities, is available from 
the Acting Director, Division of Facilities 
Compliance, at the address given above. It 
should be noted that the most recent draft 
will, of course, be changed to reflect any 
changes in policies adopted. Comments on 
the type of information which should be in- 
cluded on the form would be helpful. 


retary under section 1612(c) of the 
Act. The purpose of the new require- 
ments is to assure that the informa- 
tion necessary to investigate com- 
plaints is provided to the Secretary, in 
view of both the statutory 6-month 
period during which administrative en- 
forcement takes precedence over pri- 
vate litigation, and the fact that the 
Department will be handling many 
complaints presently handled entirely 
by the State agencies as well as carry- 
ing out the periodic investigations de- 
scribed in the preceding paragraph. 
The Secretary does not intend by 
these requirements to erect barriers to 
the making of complaints, and Depart- 
ment officials will do their best to 
assure that incomplete complaints are 
completed as expeditiously as possible. 
The Secretary solicits comment on 
whether the proposed requirements 
will unduly burden beneficiaries and 
what, if any, improvements could be 
made. 

One possible approach to resolving 
allegations of non-compliance with the 
uncompensated services or community 
service assurances would be to estab- 
lish a procedure for third party media- 
tion of disputes and fact-finding where 
mediation fails. A mediation/fact-find- 
ing process might facilitate a prompt 
resolution of complaints without the 
need for administrative or judicial ad- 
judication and could free limited De- 
partment resources to concentrate on 
the most severe patterns of non-com- 
pliance. The Secretary would like com- 
ments on the efficacy of a mediation/ 
fact-finding procedure and suggestions 
for a frame work for such a procedure. 
Questions that need to be explored in- 
clude: should mediation be a voluntary 
procedure available to _ individuals 
denied service or should it be a prereq- 
uisite to the filing of a complaint 
under section 1612(c) of the Act?; 
should all facilities be required to es- 
tablish a mediation or similar griev- 
ance procedure, or can a method be es- 
tablished to target such a requirement 
only on those facilities likely to have a 
substantial number of complaints filed 
against them?; should the Department 
establish a core of federally-trained 
mediators?; what costs may be in- 
volved, and to what extent can volun- 
teers or salaried resources be author- 
ized to reduce costs (e.g., community 
dispute centers, the local Bar Associ- 
ation, the Federal Mediation and Con- 
ciliation Service or similar State ser- 
vices might supply trained mediators 
without cost)?; and would a mediation 
process speed up resolution of dis- 
putes? . 

Finally, proposed § 124.511(a)(3) 
draws attention to the statutory provi- 
sion of a private right of action to 
obtain compliance for persons who 
have filed a complaint with the Secre- 
tary under section 1612(c) of the Act. 
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Under this section, private individuals 
may bring an action to effectuate com- 
pliance with the uncompensated ser- 
vices or community service assurances 
only after the complaint has been dis- 
missed by the Secretary or the Attor- 
ney General has not brought an action 
for compliance within 6 months. It is 
likely that limited Department re- 
sources will mean that many com- 
plaints will not be finally resolved 
within 6 months. Further, even when 
a departmental recommendation to 
the Attorney General can be complet- 
ed in that period of time it will be ex- 
tremely difficult for the civil action to 
be commenced in so short a time- 
frame. Therefore, the Secretary is con- 
sidering the possibility of establishing 
a procedure under which complaints 
would be dismissed on the request of a 
complainant whenever the Secretary 
determines that he cannot resolve the 
complaint within the 6-month period. 
Once the complaint is dismissed a judi- 
cial action would be authorized. This 
procedure would free complainants to 
pursue judicial remedies where they 
believe that delay is causing them 
harm, while at the same time preserv- 
ing for the Department the right to 
make an administrative decision where 
that is possibile within the statutory 
period. Moreover, this procedure 
would maintain the right of those 
complainants who are willing to wait 
for an administrative decision, or who 
are unable to retain counsel to bring a 
court action, to obtain a decision from 
the Secretary. Comments would be 
helpful if they were directed to the de- 
Sirability of such a procedure and to 
how the procedure might be designed. 

12. Enforcement. Proposed 
§ 124.511(b)(2) provides a major depar- 
ture from the present requirements. 
The present regulations make no pro- 
vision for application of a sanction by 
the Secretary against facilities found 
to be out of compliance, although 
there is provision for sanctions to be 
applied by the State agencies. Howev- 
er, this section provides that if the 
Secretary finds that a facility has not 
met its uncompensated services obliga- 
tion for any year he will require it to 
make up that deficit whether or not 
the 20-year durational limitation on 
the uncompensated services obligation 
for Title VI assisted facilities other- 
wise would have expired. This remedi- 
al action is consistent with the re- 
quirement of § 124.503(b) that facili- 
ties make up any deficit discovéred in 
their fulfillment of the required 
annual level of compliance. The provi- 
sion does not impose any new burden 
on facilities. Rather, the Secretary is 
simply insisting that facilities in fact 
provide the volume of uncompensated 
services which they assured will be 
provided. : 
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The Secretary believes that the defi- 
cit makeup requirement, which elimi- 
nates any advantage to a facility 
which does not meet its uncompensat- 
ed services obligation, is a remedy 
which will be a deterrence to noncom- 
pliance. However, there might be 
other remedies which would be equal- 
ly or more effective in deterring non- 
compliance, and he requests sugges- 
tions along this line. 

The Secretary is concerned, as was 
the Congress, about allegations of sub- 
stantial noncompliance with the un- 
compensated services assurance in 
past years. He has explored the possi- 
bility of including in the regulations a 
provision for adding to the required 
compliance level in future years 
amounts by which facilities have in 
the past failed to comply with their 
obligations. Any such deficit makeup 
requirement would necessarily be lim- 
ited to fiscal years after 1971 because 
prior to 1972 no dollar volume require- 
ments existed. See Newsom, supra. 

The Secretary considered the possi- 
bility of applying makeup require- 
ments retrospectively to years after 
1971. The problem of establishing a 
uniform and equitable procedure for 
enforcing such requirements, however, 
were found to be severe. The Secre- 
tary was unable to design satisfactory 
resolutions of those problems. First, it 
appears not to be feasible to apply the 
requirement to facilities which elected 
the open door option. Under the open 
door option, facilities are not required 
to provide a specific dollar volume of 
uncompensated services. Hence, by 
definition, no dollar “deficit’’ can be 
calculated. While it could be argued 
that those facilities should be held to 
either the “3 percent” or ‘10 percent” 
level for those years, this option like- 
wise does not appear viable. It would 
retroactively impose a requirement 
that does not presently exist and 
which some open door facilities could 
not have met (i.e., where there is not 
enough need for uncompensated ser- 
vices in the facility’s service area to 
meet either the *'3 percent” or “10 per- 
cent” level). 

Second, the Secretary is concerned 
that many facilities may not have ade- 
quate records which would demon- 
strate compliance even if, in fact, the 
facility did comply with its assurance. 
Moreover, some States failed to devel- 
op specific criteria for eligibility for 
uncompensated services. Thus, even 
where records were maintained by fa- 
cilities, there may be no clear test of 
eligibility against which compliance 
may be measured. 

Third, noncompliance on the part of 
many facilities may have been the 
result of procedural violations (e.g., 
the prior written determination rule) 
whereas, in fact, the facility may have 
provided the appropriate dollar 
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volume of uncompensated services to 
eligible individuals. In such a case, 
there would be no ‘“‘deficit’’ for the fa- 
cility to make up. 

The Secretary, however, will consid- 
er proposals which might overcome 
the problems outlined above. It should 
be noted, however, that the Secretary 
feels that departmental resources can 
be most usefully concentrated on pro- 
spective compliance. Diversion of any 
substantial portion of those resources 
to dea! with problems of past noncom- 
pliance which are fraught with legal 
and administration difficulties would, 
in the Secretary’s view, detract from 
the main thrust of the enforcement 
effort and may therefore be counter- 
productive. 

It should be emphasized that the 
Secretary's decision not to include a 
deficit makeup requirement for past 
noncompliance is not intended to com- 
promise the rights of individuals who 
have been improperly denied uncom- 
pensated services. Those persons are, 
and will continue to be, free to pursue 
the legal remedies available to them. 

13. Nondiscrimination. Finally, it 
should be noted that the nondiscrimi- 


* nation requirements of the community 


service regulations of course apply to 
the provision of uncompensated ser- 
vices. The community service require- 
ments are discussed in section B, im- 
mediately following. In addition, a 
denial of uncompensated services on 
the basis of race, national origin, 
creed, or other ground unrelated to 
eligibility for services under the 
income criteria and allocation plan 
would violate the requirements per- 
taining to allocation of services in 
§ 124.507. 


B. COMMUNITY SERVICE REGULATIONS— 
PROPOSED SUBPART G 


Subpart G proposes requirements 
for how facilities assisted under Titles 
VI and XVI of the Act are to comply 
with their community service assur- 
ances. The proposed regulations would 
replace 42 CFR 53.113. 

The proposed community service 
regulations—like the proposed uncom- 
pensated services regulations discussed 
above—propose a changeover from 
State to Federal administration of the 
assurance program for the reasons dis- 
cussed in section IIA2 above. The pro- 
posed reporting, investigation and en- 
forcement provisions are substantially 
the same as those in proposed Subpart 
F. Hence, the considerations discussed 
in sections IIA10, 11, and 12 above 
likewise generally apply to proposed 
§§ 124.604 and 124.605 below. 

1. Duration of Obligation. Like the 
present § 53.113(a), these rules make 
clear that there is no time limit to the 
community service obligation for 
either Title Vi-assisted facilities or 
Title XVI-assisted facilities. See pro- 
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posed § 124.601. For Title VI facilities, 
this rule is consistent with the way the 
Cook and Lugo courts have read the 
statute. See the discussion at section 
IB above. For Title XVI facilities, this 
rule is consistent with the “at all 
times” language of section 
1604(b)(1)J) of the Act. 

2. Nondiscrimination. The main re- 
quirements for compliance with the 
community service obligation are set 
out in proposed § 124.603. Proposed 
§ 124.603(b), which sets out the re- 
quirement for providing services to 
beneficiaries of governmental pro- 
grams, is substantially the same as 
§ 53.113(d)(2). Like the latter section, 
proposed § 124.603(b) follows the hold- 
ings in Cook and Lugo, supra, that dis- 
crimination against such beneficiaries 
is inherently inconsistent with the 
community service assurance. See the 
discussion at section IB above. 

The language of proposed 
§ 124.603(a) differs in many respects 
from the analogous provisions of the 
present regulations, §53.113(d)(1). 
Some of the changes are proposed for 
purposes of clarity or to make explicit 
what is implicit in the present regula- 
tion. Under the present regulations, a 
facility can limit the available of its 
services only by age, medical indi- 
gency, or type of medical or mental 
disability (§ 53.113(d)(1)(ii)). Under the 
proposed regulations, essentially the 
same limitations on availability are 
permissible: Subject to the require- 
ments of Subpart F for the provision 
of a reasonable volume of services to 
persons unable to pay for the services, 
a facility is not otherwise required to 
provide services to the medically indi- 
gent, and it is not required to make 
available a service not available in the 
facility. Thus, facilities which serve 
particular age groups (e.g., children’s 
hospitals, geriatric facilities) or only 
special types of disabilities (e.g., 
mental facilities, eye-ear-nose clinics, 
orthopedic facilities) are not required 
by these regulations to become full- 
service hospitals. 

Further, § 124.603(a) explicitly states 
that a facility may not discriminate in 
the provision of its services on the 
basis of race, creed, color, or national 
origin. This requirement was implicit 
in §53.113(d)(1). As discussed in sec- 
tion IB above, similar nondiscrimina- 
tion provisions were part of the statu- 
tory community service assurance lan- 
guage as originally enacted and were 
only removed (apparently as redun- 
dant) after the “separate but equal’ 
provisions of the assurance were de- 
clared unconstitutional in 1963. The 
Department has determined that it 
ought to make explicit what has been 
implicit in the statute, so that neither 
facilities nor beneficiaries are unclear 
as to the scope of the obligation. As in- 
dicated in the next section, complaints 
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of discrimination under Titles VI and 
XVI which also raise a question of 
compliance with other acts (such as 
the Civil Rights Act of 1964) will be in- 
vestigated under those other acts. 

Further explanation is needed, how- 
ever, of the requirement that a facility 
may not discriminate on “any * * * 
ground unrelated to an individual’s 
need for the service or the availability 
of the needed service in the facility”’’. 
The regulations specifically provide 
that an applicant will be considered to 
be out of compliance with this require- 
ment if it adopts an admissions policy 
which would have the effect of exclud- 
ing persons oh a ground other than 
need for the service or availability of 
the service. The Secretary is con- 
cerned, as a result of numerous com- 
plaints and charges by poor persons 
and minorities and their representa- 
tives, that some medical facility admis- 
sions policies (such as pre-admission 
deposit requirements and admission 
only through physicians with staff 
privileges) have served to limit access 
to those facilities by persons in need 
of their services and particularly by 
beneficiaries under governmental pro- 
grams such as Medicaid. Thus, persons 
who do not have a family doctor who 
can arrange for hospital admission 
may be excluded despite their ability 
to pay or eligibility for free care. Simi- 
larly, a policy of admitting only pa- 
tients referred by physicians with 
staff privileges has the effect of ex- 
cluding Medicaid recipients, despite 
their source of payment and the facili- 
ty’s status as a Medicaid provider, if 
none of the physicians with staff privi- 
leges will accept Medicaid patients. 
The Secretary wishes to make clear 
that any such policy which has the 
effect of excluding persons from ad- 
mission to a facility on grounds unre- 
lated to the need for or availability of 
services will be considered a violation 
of the facility’s community service as- 
surance. The Secretary does not, how- 
ever, purpose to prescribe specific ad- 
missions policies. There are different 
alternatives available to each facility, 
and so long as persons in the facility’s 
area who are able to pay or eligible for 
uncompensated services are not ex- 
cluded the facility is free to use any 
policies it finds appropriate. It is em- 
phasized once again, however, that a 
facility which has met its uncompen- 
sated services obligations may deny 
services to persons who are unable to 
pay for them. 

The Secretary is particularly con- 
cerned that the widespread require- 
ment of substantial preadmission de- 
posits may operate to exclude persons 
who would be able to pay or who 
would otherwise qualify for uncom- 
pensated services, simply because they 
are not able to come up with the nec- 
essary cash at the time of their need 


for admission. He is thus considering a 
specific prohibition of preadmission 
deposits, either under the community 
service assurance or the uncompensat- 
ed services assurance, or both. The 
Secretary solicits comments on the 
practical ramifications of such a ban 
and on whether there are other solu- 
tions than those proposed to the prob- 
lems of exclusionary practices outlined 
above. 

The proposed rules do not define the 
term “area served” or “service area’’. 
However, it is recognized that some 
definition of the term is most likely 
necessary, since the community serv- 
ice obligation only applies within a fa- 
cility’s service area. The Secretary so- 
licits comments on whether the regu- 
lations should define the term and, if 
so, how they should define it. One ap- 
proach he is considering is using the 
facility service areas set out in the 
Title VI State plan or, after it is ap- 
proved, the Title XVI State medical 
facilities plan. He requests suggestions 
on any problems this approach might 
have as well as other approaches to 
defining the term. ; 

3. Investigations and enforcement. 
As noted above, the proposed proce- 
dures for investigations and filing of 
complaints with respect to the commu- 
nity service regulations are substan- 
tially similar to those of the proposed 
reasonable volume regulations. Howev- 
er, it is the Secretary’s intention to 
delegate the job of investigating com- 
plaints of discrimination under the 
community services requirements to 
the Office for Civil Rights, since the 
Office has the trained staff experi- 
enced in such investigations. Where 
questions of compliance with Title VI 
of the Civil Rights Act, the Age Dis- 
crimination Act, or section 504 of the 
Rehabilitation Act of 1973 arise out of 
those investigations, the enforcement 
procedures and sanctions of those stat- 
utes will be applied. Where those in- 
vestigaations demonstrate discrimina- 
tion not covered by the Civil Rights 
Act, the Age Discrimination Act, or 
section 504, the Public Health Service 
will proceed under its authority. The 
Secretary solicits suggestions of other, 
more effective sanctions which he 
might adopt. 

4. Reporting requirements. Report- 
ing requirements which apply to as- 
sisted facilities are set out at proposed 
§ 124.604. The Secretary intends to 
minimize the paperwork burden on fa- 
cilities by developing one reporting 
form through which the Department 
may monitor compliance with both 
the community service and uncompen- 
sated services assurances. At a mini- 
mum, the Secretary will need to col- 
lect sufficient information to allow 
him to determine whether there are 
patterns or practices of discrimination 
against public program beneficiaries 
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or against any other class of persons 
for non-medically related reasons. 
Some types of information which the 
Secretary is considering collecting in- 
clude admissions or discharge data by 
race, and data indicating source of 
payment by patients. Suggestions for 
the least burdensome, most useful in- 
formation which the Secretary should 
require to be reported to enable him 
to monitor compliance with the com- 
munity service assurance are encour- 
aged. 


III. REGULATORY OBJECTIVES AND 
STRATEGY 


The basic objective of these pro- 
posed regulations is to assure that the 
uncompensated and community | ser- 
vices required by law are provided by 
facilities within the context of sound 
planning and management for the de- 
livery of health care services. In pre- 
paring the proposed regulations, the 
Department took account of the dis- 
satisfaction expressed by Congress and 
others with the way the uncompensat- 
ed services and community service as- 
surances have been implemented and 
monitored to date. After reviewing the 
situation carefully, the Secretary has 
determined that significant changes in 
administration such as those described 
above are needed to assure full compli- 
ance with the statutory requirements. 
However, in proposing these changes 
the Secretary has sought to hold to a 
minimum the administrative burdens 
imposed on facilities, in keeping with 
the President’s policy of imposing on 
recipients of Federal funds only those 
burdens necessary for proper and effi- 
cient program implementation, and 
with the _  Secretary’s Operation 
Common Sense Program. 

For example, while the Secretary be- 
lieves that some plan for the alloca- 
tion of uncompensated services is 
needed to promote a fair and objective 
distribution of those services, he 
wished to provide facilities with maxi- 
mum flexibility to devise their own 
plans. For this reason the regulations 
allow a facility either to adopt a serv- 
ice allocation plan providing all ser- 
vices on a first-come-first-served basis, 
allocated quarterly, or to adopt any 
other plan meeting minimal Federal 
standards which is believed appropri- 
ate under the particular local circum- 
stances. 

Furthermore, the regulations seek to 
encourage—but not mandate—the in- 
clusion of uncompensated services as 
part of a comprehensive and integrat- 
ed health planning process. For this 
reason the regulations require that 
the facility notify the local HSA of its 
proposed service allocation plan but do 
not require the HSA to take any spe- 
cific action with respect to that plan. 
Local consumer’s participation is like- 
wise encouraged—but not mandated— 
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through publication of the facility’s 
proposed plan and notification of the 
HSA. To the extent that local offi- 
cials, health care providers and con- 
sumers wish to develop a rational pro- 
gram for the distribution of the total 
amount of uncompensated services 
available to a community, these regu- 
lations seek to be supportive and not 
restrictive. 

These regulations also seek to allow 
public officials, providers and consum- 
ers at the local level maximum flexi- 
bility to fashion their own approach 
which they believe is most appropriate 
to their needs, resources and circum- 
stances consistent with broad national 
principles and Congressional man- 
dates. 

Finally, the regulations seek to 
assure compliance with the require- 
ments of the law that the uncompen- 
sated and community services actually 
be delivered. For this reason patients 
seeking services must be individuaily 
notified of the availability of uncom- 
pensated services; annual reports of 
facility performance are required; 
unused, uncompensated services in 1 
year must be carried over to the next 
year, and compliance investigations 
and field visits will be conducted by 
departmental officials. 

As an aid to the fair, prompt and ef- 
ficient settlement of disputes arising 
under these regulations, the Depart- 
ment is considering a mediation settle- 
ment process consistent with the re- 
quirements of the law. The disputes 
settlement process would not supplant 
the complaint and enforcement proce- 
dures but would seek to use the 180- 
day waiting period to resolve as many 
complaints as possible, making further 
adversarial procedures and litigation 
unnecessary. 


Public comments are sought by the. 


Department on the regulatory objec- 
tives and procedures as described 
above. How can the proposed proce- 
dures be improved to achieve the twin 
objectives of compliance and local dis- 
cretion and flexibility? Would a media- 
tion dispute settlement procedure aid 
in the achievement of compliance with 
these regulations? 


IV. PROCEDURES FOR PUBLIC HEARING 


Because of the importance of the 
rules proposed below, the Secretary 
has decided to hold a hearing at which 
members of the public may testify on 
them. The hearing will be held on 
Tuesday, December 5, and Wednesday, 
December 6, at the Department audi- 
torium, HEW North Building, 330 In- 
dependence Avenue SW., Washington, 
D.C. 20201. The hearing will be held 
from 9 a.m. to 5 p.m. each day, with a 
l-hour break in the middle of each 
day. Speakers will be allotted a maxi- 
mum of 10 minutes to testify. 
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Persons or groups wishing to testify 
at the public hearing should make 
such request by writing to: 


Mr. William T. Berry, Acting Direc- 
tor, Bureau of Health Facilities Fi- 

“nancing, Compliance, and Conver- 
sion, Room 6-50 Center Bldg. No. 1, 
3700 East-West Highway, Hyatts- 
ville, Md. -20782, Attention: Mr. 
Albert T. Billingslea. 


The Department will notify persons 
and groups seeking to testify of the 
date and time they have been allotted. 
If the demand for time to testify ex- 
ceeds the time available, the Depart- 
ment will make every effort to make a 
reasonable allocation of time available 
among the various points of view, and 
persons who are not allotted time will 
be so informed. Persons who testify 
are encouraged to submit written fe- 
marks for consideration along with 
their testimony. If time remains at the 
end of either scheduled day persons in 
the audience who have been allotted 
time will be given an opportunity to 
testify. 

Note: The Assistant Secretary for Health 
has determined that a regulatory analysis as 
required by Executive Order No. 12044 is 
not required for these proposed regulations. 


In consideration of the above, it is 
proposed to add new Subparts F and G 


to 42 CFR Part 124, to read as set 
forth below. 


Dated: October 19, 1978. 


JULIUS B. RICHMOND, 
Assistant Secretary 
for Health. 


Approved: October 20, 1978. 


HALE CHAMPION, 
Acting Secretary. 


1. A new Subpart F is added to 42 
Code of Federal Regulations, Part 124, 
to read as follows: 


Subpart F—Reasonabie Volume of Uncompensated 
Services to Persons Unable to Pay 


Sec. 

124.501 
124.502 
124.503 


Applicability. 

Definitions. 

Compliance level. 

124.504 Lower level of compliance. 

124.505 Notice of availability of uncompen- 
sated services. 

124.506 Eligibility criteria for identifying 
persons unable to pay. 

124.507 Allocation of services. 

124.508 Determinations of eligibility. 

124.509 Exclusions from uncompensated 
services. 

124.510 Reporting requirements. 

124.511 Investigation and enforcement. 

124.512 Agreements with State Agencies. 


AUTHORITY.—Secs. 215, 1525, 1602(6), 
Public Health Service Act as amended; 58 
Stat. 690, 88 Stat. 2249, 88 Stat. 2259; (42 
U.S.C. 216, 300m-4, 3000-1(6)). 
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Subpart F—R ble Vol of 
Uncompensated Services to Persons Unable to 
Pay 


§ 124.501 Applicability. 


(a) The provisions of this subpart 
apply to every applicant who has given 
an assurance that it will make availa- 
ble in the facility or portion thereof 
constructed, modernized or converted 
with Federal assistance under Title VI 
of the Public Health Service Act (42 
U.S.C. 291 et seg.) or Title XVI of the 
Public Health Service Act (42 U.S.C. 
3000 et seg.) a reasonable volume of 
services to persons unable to pay 
therefor. 

(b) The provisions of this subpart 
apply to applicants for the following 
periods: 

(1) Applicants assisted under Title 
VI of the Act. The provisions of this 
subpart apply to applicants under 
Title VI of the Act for whichever of 
the following periods is applicable: 

(i) Twenty- years after the comple- 
tion of construction, as determined by 
the Secretary in the case of a facility 
for which grant assistance under sec- 
tion 606 of the Act was paid. For pur- 
poses of this subsection, ‘‘completion 
of construction” means the date on 
which the Secretary determines the 
facility was opened for service, if avail- 
able; if the opening date is not availa- 
ble, it means the date on which the 
final part of the applicant’s applica- 
tion for assistance under Title VI of 
the Act was approved, if available; if 
the date of final approval is not availa- 
ble, it means whatever date the Secre- 
tary determines most reasonably ‘ap- 
proximates the date of final approval. 

(ii) The period during which any 
amount of a direct loan under section 
610 or section 623 of the Act or any 
amount of a loan with respect to 
which a guarantee and interest subsi- 
dy has been provided under section 
623 of the Act remains unpaid in the 
case of a facility for which such a loan 
was made. 

(2) Applicants assisted under title 
XVI of the Act. The provisions of this 
subpart apply to applicants under title 
XVI of the Act at all times following 
the Secretary’s approval of the appli- 
cant’s application for assistance under 
title XVI, except that if the facility 
does not at the time of such approval 
provide health services, the assurance 
applies at all times following the facili- 
ty’s initial provision of health services 
to patients, as determined by the Sec- 
retary. 


§ 124.502 Definitions. 


As used in this subpart— 

“Act” means the Public Health Serv- 
ice Act, as amended. 

“Allowable credit” for services pro- 
vided to a specific patient means the 
facility’s usual charge for those ser- 
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vices, or the usual charge multiplied 
by the percentage which the total al- 
lowable cost determined for the facili- 
ty’s most recent fiscal year under Title 
XVIII of the Social Security Act (42 
U.S.C. 1395) and Subpart D of the reg- 
ulations thereunder (42 CFR 405.401 
et seq.) bears to the facility’s total pa- 
tient revenues for the year, which is 
less. : 

“Applicant” means an applicant for 
and recipient of a grant, a direct loan, 
or a loan guarantee under Title VI or 
Title XVI of the Act. 

“Complaint” means a written state- 
ment by or on behalf of a person 
claiming to be a person unable to pay, 
submitted to the Secretary in the form 
and manner and containing the infor- 
mation required under §124.510 
(a)(1)Cii). 

“Federal assistance’’, for purposes of 
§ 124.503, means assistance received by 
the applicant under Title VI or Title 
XVI of the Act and any assistance sup- 
plementary to that Title VI or Title 
XVI assistance received by the appli- 
cant under any of the following acts: 
The District of Columbia Medical Fa- 
cilities Construction Act of 1968, 82 
Stat. 631 (Pub. L. 90-457); the Public 
Works Acceleration Act of 1962 (42 
U.S.C. 2641, et seq.); the Public Works 
and Economic Development Act of 
1965 (42 U.S.C. 3121, et seq.); the Ap- 
palachian Regional Development Act 
of 1965, as amended (40 U.S.C. App.); 
the Local Public Works Capital Devel- 
opment and Investment Act of 1976 
(Pub. L. 94-369). In the case of a loan 
guarantee with interest subsidy or a 
direct loan sold and guaranteed by the 
Secretary with an interest subsidy, the 
amount of Federal assistance under 
title -VI or Title XVI, as applicable, 
shall be the total amount of the inter- 
est subsidy which the Secretary is, or 
will be, obligated to pay over the full 
life of the loan, as well as any other 
payments which the Secretary makes 
on behalf of the applicant in connec- 
tion with the loan guarantee or the 
direct loan which has been sold. 

“Fiscal year’? means the applicant’s 
fiscal year. 

“Health Systems Agency” or “HSA” 
means an agency designated by the 
Secretary under section 1515 of the 
Act. 

“Operating costs’ for any fiscal year 
means the total operating expenses of 
a facility as set forth in the audited fi- 
nancial statement required by 
§ 124.510(a)(1), minus the amount of 
reimbursement, if any, received (or if 
not received, claimed) under Titles 
XVIII and XIX of the Social Security 
Act. 

“Persons unable to pay” means per- 
sons who meet the income criteria set 
out in § 124.506 of this subpart. 

“Secretary” means the Secretary of 
Health, Education, and Welfare or any 


officer or employee of the Department 
of Health, Education, and Welfare to 
whom the authority concerned has 
been delegated. 

“State agency” means the agency of 
a State designated by the Secretary as 
the State health planning and devel- 
opment agency under section 1521 of 
the Act. 

“Uncompensated services’ means 
services which are made available to 
persons unable to pay for them with- 
out charge or at a charge which is less 
than the allowable credit for such ser- 
vices. The amount of uncompensated 
services provided in a fiscal year is the 
total allowable credit for the services 
less the amount actually charged such 
persons for the services. 


§ 124.503 Compliance level. 


(a) Annual level. Except as provided 
in § 124.504 and § 124.511, an applicant 
assisted under title VI or XVI of the 
Act is in compliance with its assurance 
to provide a reasonable volume of ser- 
vices to persons unable to pay therefor 
for a fiscal year if, for the fiscal year, 
it provides on request uncompensated 
services in accordance with the re- 
quirements of this subpart at a level 
not less than the lesser of— 

(1) Three percent of its operating 
costs for the preceding fiscal year, or 

(2) Ten percent of all Federal assist- 
ance provided to or on behalf of the 
applicant, adjusted as follows: The 
amount of Federal assistance provided 
in any year shall be increased or de- 
creased, as the case may be, by a per- 
centage equal to the percentage 
change in the national Consumer 
Price Index for medical care between 
the year in which the assistance was 
provided or 1979, whichever is later, 
and the most recent year for which a 
published Index is available. For pur- 
poses of this paragraph, the total 
amount of the interest subsidy which 
the Secretary is obligated to pay over 
the life of a loan which is guaranteed 
or made and sold by the Secretary will 
be deemed to have been provided in 
the year in which the loan is made. 

(b) Deficit makeup. If in any fiscal 
year a facility fails to meet its annual 
compliance level under paragraph (a) 
of this section, or under § 124.511, it 
shall make up that deficit in the fol- 
lowing fiscal year unless an extension 
of time is granted under 
§ 124.511(b)(3). 


§ 124.504 Lower level of compliance. 


(a) The Secretary may establish a 
level of compliance with this subpart 
for a fiscal year lower than the appli- 
cable compliance level of § 124.503 if 
he finds, in accordance with the appli- 
cable procedures of this section— 

(1) That the applicant cannot rea- 
sonably be expected to meet the appli- 
cable compliance level because there is 
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insufficient need for uncompensated 
services in the area it serves; or 

(2) That the applicant is financially 
unable to provide uncompensated ser- 
vices at the level required under 
§ 124.503. 

(b) A level of compliance for a fiscal 
year lower than that required by 
§ 124.503 will not be established unless 
the following procedures are followed: 

(1) Not later than 60 days before the 
close of the applicant’s fiscal year, 
except for good cause shown, the ap- 
plicant must submit to the Secretary a 
written request that the level of com- 
pliance applicable to it for the next 
fiscal year be lower than the applica- 
ble compliance level. The written re- 
quest shall contain: 

(i) A justification, supported by ade- 
quate documentation (including the 
most currently available financial 
data) of why granting the lower com- 
pliance level is warranted; and 

(ii) The applicant’s proposed budget 
for the next fiscal year. 

(2) The applicant shall, not later 
than 60 days before the close of its 
fiscal year, publish in a newspaper of 
general circulation in the area served 
by the facility notice that it has ap- 
plied to the Secretary for a lower level 
of compliance with the requirements 
of this subpart. It shall simultaneously 
provide a copy of such notice to the 
HSA for the area, which may hold a 
public hearing, comment to the Secre- 
tary on the level proposed, or take any 
other action it considers appropriate. 
The notice must contain the following: 

(i) The amount of uncompensated 
services it proposes to provide in the 
next fiscal year; 

(ii) The amount of uncompensated 
services it will have to provide under 
this subpart in the next fiscal year if a 
lower level of compliance is not estab- 
lished for the applicant under this sec- 
tion; 
~ (ii) A statement that it will provide 
uncompensated services at the level 
set forth in subparagraph (2)(ii) of 
this paragraph until the required level 
of compliance is established by the 
Secretary under paragraph (b)(3) of 
this section; 

(iv) A statement that any persons 
wishing to object to the applicant’s re- 
quest for a lower level of compliance 
may file written objections, along with 
any supporting materials, with the 
Secretary within 150 days of the date 
of publication of notice under this 
paragraph; and 

(v) A statement that it will make 
available for inspection all materials 
submitted under subparagraphs (1) 
and (3) of this paragraph. 

(3) Not more than 60 days after the 
close of the applicant’s fiscal year the 
applicant shall submit to the Secre- 
tary in support of its request for a 
lower level of compliance, and simulta- 
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neously provide a copy to the HSA in 
the area, the audited financial state- 
ment which provided the basis for the 
report submitted under § 124.510(a). 

(4) Not more than 120 days after the 
beginning of the applicant’s current 
fiscal year, the Secretary will— 

(i) Establish a level of compliance 
for the fiscal year which shall be equal 
to or as close to the level applicable to 
the applicant under § 124.503 as the 
Secretary finds is consistent with 
paragraph (a)(1) or (a)(2) of this sec- 
tion, as applicable; and 

(ii) Notify the applicant in writing of 
the level of uncompensated services 
which has been established for thie ap- 
plicant for the fiscal year. 

(5) Within 7 days of its receipt of no- 
tification by the Secretary under para- 
graph (b)(4)(ii) of this section the ap- 
plicant shall publish in a newspaper of 
general circulation in the area it 
serves a notice of the level established 
by the Secretary for the facility for 
the fiscal year, and simultaneously 
provide a copy of the notice to the 
HSA for the area. 

(6) From the beginning of the fiscal 
year for which the lower level is re- 
quested until the applicant receives 
notification from the Secretary under 
paragraph (b)(4)(ii) of this section, the 
applicant must provide uncompensat- 
ed services at the compliance level re- 
quired by § 124.503 or § 124.511. 

(c) The authority to make determi- 
nations under this section will be dele- 
gated to the Administrator of the 
Health Resources Administration, and 
will not be further delegated without 
the approval of the Secretary. 


§ 124.505 Notice of availability of uncom- 
pensated services. 


(a) Published notice. (1) An appli- 
cant shall, no later than 60 days 
before the beginning of its fiscal year, 
publish in a newspaper of general cir- 
culation in the area it serves notice of 
the amount of uncompensated services 
which it will make available in the 
fiscal year, and the plan of allocation 
it proposes to adopt under either 
§ 124.507(b) or § 124.507(c). It shall si- 
multaneously provide a copy of such 
notice to the HSA for the area, which 
may hold a public hearing, comment 
to the applicant on the extent to 
which the plan will or will not meet 
community needs, or take any other 
action it considers appropriate. An ap- 
plicant may revise the plan published 
under this paragraph based on com- 
ments received from the HSA or the 
public, and shall publish the plan as 
adopted, and simultaneously send a 
copy to the HSA for the area, at the 
beginning of the fiscal year. 

(2) Where an applicant has applied 
for a level less than the annual compli- 
ance level for a fiscal year under 
§ 124.504 it may include the informa- 
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tion required by that section in the 
notice required by this paragraph. 

(b) Posted notice. (1) The applicant 
shall post a notice in accordance with 
the following requirements: 

(i) The notice shall be posted in ap- 
propriate areas of the facility (e.g., ad- 
missions office, business office, emer- 
gency department). 

(ii) The notice shall be multilingual 
where the applicant serves a multilin- 
gual community. For purposes of this 
section, a community is multilingual if 
the ‘‘usual language of households” of 
5 percent or more of its population, ac- 
cording to the most recent figures 
published by the Bureau of the 
Census, is other than English. 

(iii) The notice must be printed and 
posted so that the heading is legible to 
a person with normal vision from a 
distance of 15 feet. 

(iv) The notice shall contain sub- 
stantially the following language: 


FREE OR BELOW CHARGE CARE AVAILABLE 


This (hospital, clinic, etc.) is required by 
law to give a reasonable amount of care at 
no charge or at less than full charge, to 
people who cannot afford to pay. If you feel 
you are not able to pay for all or part of the 
care you need, please contact (fill in office 
or person, and location) and ask for free or 
below charge care. 

If you are not satisfied with the decision 
that is made in your case, you may complain 
to (fill in the name, title, and address of the 
Regional Health Administrator of the De- 
partment of Health, Education, and Wel- 
fare). If you decide to complain, your com- 
plaint must state your name and address (or 
the name and address of the person for 
whom you are writing), the name and ad- 
dress of the facility, the date on which the 
event you are complaining about occurred, 
and describe as precisely as you can why 


. you think the facility’s action or actions vio- 


late the law. You may be asked for further 
information by a representative of the De- 
partment of Health, Education, and Wel- 
fare. If you do not understand this com- 
plaint procedure, you may call the Depart- 
ment on the toll free number 800-638-0742 
(Maryland residents: 800-492-0359). 


(2) The applicant must, at its option, 
either— 

(i) Add to the notice required by sub- 
paragraph (1) of this paragraph lan- 
guage stating that the facility’s obliga- 
tion is limited to a specified dollar 
volume of uncompensated services and 
that if the facility has, during a speci- 
fied period (eg., year, quarter, 
month), already provided a volume of 
uncompensated services sufficient to 
satisfy its obligation for the period, 
any person inquiring about such ser- 
vices will be given a written statement 
to that effect, which shall also state 
when additional uncompensated ser- 
vices will be available; or 

(ii) When appropriate, post an addi- 
tional notice stating that the facility’s 
obligation has been satisfied for the 
current pefiod and stating when addi- 
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tional uncompensated services will be 
available. 

(c) Individual notice. (1) The appli- 
cant shall, in accordance with subpara- 
graph (2) of this paragraph, provide 
individual written notice of the avail- 
ability of uncompensated services to 
each person who seeks services in the 
facility on behalf of himself or an- 
other. The notice must: 

(i) Contain the information required 
by paragraph (b) of this section; 

(ii) Set forth the criteria applied by 
the applicant for determining eligibil- 
ity for uncompensated services (in ac- 
cordance with the income criteria of 
§ 124.506) and receipt of such services 
(in accordance with the allocation 
plan adopted under § 124.507); 

(iii) State that the applicant will 
make on request a written determina- 
tion of whether the person will receive 
uncompensated services and _ will 
promptly inform the person of the de- 
termination made. 

(2) The individual! written notice de- 
scribed in subparagraph (1) of this 
paragraph must be provided prior to 
the provision of services in all cases 
except where the emergency nature of 
the services provided makes such prior 
notice impracticable. If this exception 
applies, the written notice must be 
provided to next of kin or to the pa- 
tient as soon as practicable, and in no 
event later than the first rendition of 
a bill for the services. 


§ 124.506 Eligibility criteria for identify- 
ing persons unable to pay. 


(a) For the purposes of this subpart, 
a person unable to pay for health ser- 
vices is a person who falls into either 
of the following categories: 

(1) Category A—Persons whose indi- 
vidual or family incomes, as applica- 
ble, for the 12 months preceding the 
determination of eligibility are not 
more than the current poverty income 
guideline of the Community Services 
Administration (as set forth in 45 CFR 
1060.2-1 et seq.) applicable to such in- 
dividual or family. The applicant shall 
provide uncompensated services to 
those persons without charge. 

(2) Category B—Persons whose indi- 
vidual or family incomes, as applica- 
ble, for the 12 months preceding the 
determination of eligibility are greater 
than the current poverty income 
guideline of the Community Services 
Administration (as set forth in 45 CFR 
1060.2-1 et seq.) applicable to such in- 
dividual or family but not more than 
twice such guideline. Services to such 
persons must be provided, at the 
option of the applicant, either without 
charge or in accordance with a sched- 
ule of charges for services reduced 
from the allowable credit for such ser- 
vices in proportion to the relative 
income of the persons in Category B. 
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(b) In calculating annual income the 
applicant may use either of the follow- 
ing methods, as long as it uses the 
same method for all determinations 
made throughout the entire fiscal 
year: 

(1) Multiple by four the person’s 
income for the 3 months preceding the 
determination of eligibility; or 

(2) Use the person’s actual income 
for the 12 months preceding the deter- 
mination of eligibility. 


§ 124.50 Allecation of services. 


(a) An applicant must provide its un- 
compensated services in accordance 
with a plan which sets out a method 
by which the facility will distribute its 
uncompensated services amongst per- 
sons unable to pay. The plan specified 
in paragraph (b) of this section must 
be used, whether or not published as 
required by § 124.505, unless the appli- 
cant adopts a plan under paragraph 
(c) of this section and publishes that 
plan in accordance with § 124.505. 

(b) Unless a plan is adopted under 
paragraph (c) of this section, an appli- 
cant shall divide the amount of its 
annual uncompensated service obliga- 
tion under this subpart into four ap- 
proximately equal quarterly alloca- 
tions and provide all services of the fa- 
cility to the eligible persons who first 
request such services, beginning with 
the first day of each quarter and con- 
tinuing until the allocation for the 
quarter is exhausted. 

(c) An applicant may adopt and use 
a plan for allocation of its uncompen- 
sated services other than that de- 
scribed in paragraph (b) of this section 
only if the plan provides— 

(1) There will be some distribution 
of uncompensated services throughout 
the applicant’s fiscal year (i.e., that 
not all uncompensated services will be 
provided in the first 6 months of the 
year); , 

- (2) There will be some services pro- 
vided without charge to individuals in 
income category A (§ 124.505(a)); and 

(3) All persons coming within the 
plan will be provided uncompensated 
services until the applicant’s obliga- 
tion for the period has been satisfied. 


§ 124.508 Determinations of eligibility. 


(a) Eligibility determination require- 
ment. (1) In determining the amount 
of uncompensated services provided by 
an applicant, there shall be included 
only those services provided to an indi- 
vidual with respect to whom the appli- 
cant has made a written determination 
of eligibility. A determination of eligi- 
bility will be considered to be a written 


determination within the meaning of. 


this section only if it states that un- 
compensated services at no charge or 
at a specified charge less than the al- 
lowable credit for the services will be 
furnished the patient, and specifies 


the date on which the determination 
was made, the income of the person 
unable to pay as determined in accord- 
ance with § 124.506, and the date on 
which such services were or will be 
first provided to the patient. 

(2) The determination of eligibility 
shall be made promptly on request 
and the determination, or a copy of it, 
shall be furnished to the patient 
promptly. The determination, or a 
copy of it, shall be retained by the ap- 
plicant for 5 years. 

(b) Reasons for denial. The appli- 
cant must provide each person who re- 
quests uncompensated services and is 
denied them, in whole or in part, a 
written statement of the reasons for 
such denial when the determination of 
ineligibility is made. 

(c) Verification. The applicant may, 
as a condition to providing uncompen- 
sated services to any individual, re- 
quire any information necessary to 
substantiate the individual’s eligibility 
for such services, consistent with other 
applicable legal requirements. 


§ 124.508 Exclusions from uncompensated 
services. 


The following shall be excluded 
from the computation of uncompen- 
sated services provided by an appli- 
cant: 

(a) Any amount which the applicant 
has received, or is entitled to receive, 
from a thrid party insurer or under a 
governmental program, except that if 
the person to whom the services were 
provided refused to take any reason- 
able action necessary to perfect his en- 
titlement to those benefits, the facility 
may at its option. count the services 
provided as uncompensated services. 

(b) Any amount in excess of the pay- 
ment which the applicant has re- 
ceived, or is entitled to receive, from a 
third party insurer or under a govern- 
mental program (e.g. medicare or med- 
icaid) where the applicant has agreed 
or is otherwise required to accept such 
payment as payment in full for the 
services rendered; , 

(c) Any amount attributable to ser- 
vices provided 96 hours or more fol- 
lowing notification of the applicant by 
a professional standards review organi- 
zation that such services have been 
disapproved under section 1155(a)(1) 
of the Social Security Act (42 U.S.C. 
1320c-4); and 

(d) Any amounts for which reim- 
bursement would be available under a 
governmental program (e.g. medicare 
or medicaid) in which the applicant, 
although eligible to do so, and re- 
quired by § 124.603(b)(1)(ii) to do so, 
does not participate. 


§ 124.510 - Reporting requirements. 

(a) Not later than 60 days after the 
close of its fiscal year, unless a longer 
period is approved by the Secretary 
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for good cause shown, an applicant 
shall submit to the Secretary— 

(1) A reporting form, prescribed by 
the Secretary, which will include the 
following information: 

(i) The facility’s budget for its cur- 
rent fiscal year, including the amount 
of uncompensated services which the 
applicant proposes to provide in the 
fiscal year; 

(ii) The facility’s operating expenses, 
total patient revenue, the amount 
claimed for reimbursement under 
Titles XVIII and XIX of the Social Se- 
curity Act, and the amount of uncom- 
pensated services provided in the pre- 
ceding fiscal year, based on an audited 
financial statement for that year, and 
the compliance option selected and 
the amount of uncompensated services 
required to have been provided in the 
preceding fiscal year under § 124.503, 
§ 124.504 or § 124.511; 

(iii) The date on which the notice re- 
quired by § 124.505(a) was published 
and sent to the HSA for the area, and 
the name of the newspaper which 
printed the notice; 

(iv) If the amount of uncompensated 
services provided by the applicant in 
the preceding fiscal year was lower 
than the level required for the appli- 
cant under, as applicable, § 124.503, 
§ 124.504 or § 124.511. an explanation 
of why the required level of compli- 
ance was not met and an affirmative 
action plan for meeting the level of 
compliance for the current fiscal year 
required under § 124.503, § 124.504, or 
§ 124.511, as applicable. The affirma- 
tive action plan shall provide for 
notice and outreach to encourage utili- 
zation of the uncompensated services, 
and shall provide for modifications, if 
appropriate, in the allocation plan; 
and 

(v) Other information which may be 
prescribed by the Secretary. 

(2) Such other information relating 
to its compliance with the require- 
ments of this subpart as the Secretary 
may request in writing. 

(b) The budget, audited -financial 
statement, published notice, and any 
other documents from which the in- 
formation required to be reported 
under paragraph (a) of this section 
was obtained, shall be made available 
to the public for inspection and re- 
tained by the applicant for 5 years. 
The applicant shall promptly provide 
such documents to the Secretary upon 
request. 

(c) Not later than 10 days after serv- 
ice on it of a summons and/or com- 
plaint, the applicant shall notify the 
Regional Health Administrator for the 
Region of the Department of Health, 
Education, and Welfare in which it is 
located of any legal action brought 
against it alleging that it has failed to 
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comply with the requirements of this 
subpart.' 


§ 124.511 Investigation and enforcement. 


(a) Investigations. (1) The Secretary 
will: 

(i) Periodically investigate the com- 
pliance of applicants with the require- 
ments of this subpart pursuant to the 
authority of section 1612(c) of the Act. 
Such investigations include, but are 
not limited to, investigations done in 
response to information received pur- 
suant to §124.510(a) which indicates 
that the applicant failed to meet the 
level of compliance applicable to it in 
the preceding fiscal year or otherwise 
with the requirements of this subpart. 

(ii) Investigate the compliance of ap- 
plicants with the requirements of this 
subpart in response to complaints 
properly submitted under _§ section 
1612(c) of the Act. A complaint will be 
considered to have been filed with the 
Secretary on the date on which the 
following information is received in 
the Office of the Regional Health Ad- 
ministrator for the Region of the De- 
partment of Health, Education, and 
Welfare in which the facility is locat- 
ed: 

(A) The name and address of the 
person making the complaint or on 
whose behalf the complaint is made; 

(B) The name and address of the fa- 
cility; 


(C) The date on which the event 
, complained of occurred, and 


(D) A statement of why the com- 
plainant considers the applicant’s 
action or actions violate the require- 
ments of this subpart. 

(2) When the Secretary investigates 
an applicant under subparagraph (1) 
of this paragraph, the applicant shall 
make available to the Secretary any 
documents, records and other informa- 
tion concerning the facility’s oper- 
ations as they relate to the require- 
ments of this subpart which he re- 
quests. 

(3) Section 1612(c) of the Act pro- 
vides that if the Secretary dismisses a 
complaint or the Attorney General 
has not brought an action for compli- 
ance within 6 months from the date 
on which the complaint is filed, the 
person filing it may bring a private 
action to effectuate compliance with 
the assurance. 

(b) Enforcement. (1) If the Secretary 
finds, based on his investigation under 
paragraph (a) of this section, that an 
applicant did not comply with the re- 
quirements of this subpart he may 
take any action authorized by law, in- 
cluding but not limited to voluntary 
agreement or a request to the Attor- 
ney General to bring an action against 
the applicant for specific performance, 
to secure such compliance. 


'The addresses of the Regional Offices of 
the Department of Health, Education, and 
Welfare are set out at 45 CFR 5.31. 
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(2) If the Secretary finds, based on 
his investigation under paragraph (a) 
of this section, that an applicant did 
not in any fiscal year after (the effec- 
tive date of these regulations) meet 
the level of compliance Hacer of it 
under this subpart, he— 

(i) Will set a level of daaaitbeain for 
the applicant for the current fiscal 
year which shall be equal to the level 
applicable under §124.503 plus the 
amount by which he finds that the ap- 
plicant failed to meet the level of com- 
pliance applicable to it in such prior 
fiscal year, or he will add such amount 
to the level of compliance to be set for 
the next fiscal year, as he determines 
to be appropriate; and 

(ii) Shall promptly notify the appli- 
cant in writing of such higher level. 
The applicant shall promptly publish 
in a newspaper of general circulation 
in the area served by it notice of the 
level established under this paragraph 
and shall promptly provide a copy of 
that notice to the HSA for the area. 

(3) An applicant that receives a 
notice of a higher level of compliance 
under this paragraph may, within 20 
days of receipt of such notice, request 
that the period within which the defi- 
cit must be made up, be extended, or, 
if subject to § 124.501(b)(1), that it be 
given a longer period than there pro- 
vided to make up the deficit in ser- 
vices. If the request for an extension is 
approved by the Secretary, he may es- 
tablish such deficit makeup period as 
he determines to be appropriate. If 
necessary, the period of applicability 
of this subpart shall be extended ac- 
cordingly. 


§ 124.512 Agreements with State agencies. 


(a) Where the Secretary finds that it 
will promote the purposes of this sub- 
part, he may enter into an agreement 
with a State agency able and willing to 
do so under which the State agency 
will assist him in the administration of 
this subpart in the State. The agree- 
ment shali provide that the State 
agency will provide the Secretary with 
such assistance as he may request in 
any one or more of the following 
areas, as set out in the agreement: 

(1) Investigation of complaints sub- 
mitted under section 1612(c) of the 
Act; 

(2) Monitoring under section 1612(c) 
of the Act of the compliance of facili» 
ties within the State with the require- 
ments of this subpart; 

(3) Review of requests submitted by 
applicants within the State under 
§ 124.504; 

(4) Review of reports submitted 
under § 124.510 

(b) A State agency may use funds re- 
ceived under section 1525 of the Act to 
pay for expenses incurred in the 
course of carrying out an agreement 
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entered into under paragraph (a) of 
this section. 


2. A new Subpart G is added to 42 
Code of Federal Regulations, Part 124, 
to read as follows: 


Subpart G—Community Service 


Sec. 

124.601 
124.602 
124.603 
124.604 


Applicability. 

Definitions. 

Provision of services. 

Reporting requirements. 

124.605 Investigation and enforcement. 

124.606 Agreements with State agencies. 
AUTHORITY: Secs. 215, 1525, 1602(6), Public 

Health Service Act as amended; 58 Stat. 690, 

88 Stat. 2249, 88 Stat. 2259; 42 U.S.C. 216, 

300m-4, 3000-1(6). 


Subpart G—Community Service 


§ 124.601 Applicability. 


The provisions of this subpart apply 
to every applicant who has given an 
assurance that it will make the facility 
or portion thereof assisted under Title 
VI of the Public Health Service Act 
(42 U.S.C. 291 et seq.); or Title XVI of 
the Public Health Service Act (42 
U.S.C. 3000 et seq.) available to all per- 
sons residing (or employed, for Title 
XVI assisted applicants) in the territo- 
rial area it serves. This assurance is re- 
ferred to herein as the ‘‘community 
service assurance.” 


§ 124.602 Definitions. 


As used in this subpart, the follow- 
ing terms have the following mean- 
ings: 

**Act”” means the Public Health Serv- 
ice Act, as amended. 

“Applicant” means an applicant for 
and recipient of a grant, a direct loan 
or a loan guarantee under Title VI or 
Title XVI of the Act. 

“Community service” means the pro- 
vision of health care services by a fa- 
cility in accordance with the require- 
ments of this subpart. 

“Complaint” means a written state- 
ment submitted to the Secretary in 
the form and manner and containing 
the information prescribed under 
§ 124.605(a)(1)¢ii). 

“Fiscal year’’ means the applicant’s 
fiscal year. 

“Secretary”’ means the Secretary of 
Health, Education, and Welfare or any 
officer or employee of the Department 
of Health, Education, and Welfare to 
‘whom the authority involved has been 
delegated. 

“State Agency” means the agency of 
a State designated by the Secretary as 
the State health planning and devel- 
opment agency of the State under sec- 
tion 1521 of the Act. 


§ 124.603 Provision of services. 


In order to comply with its assur- 
ance that it would provide a communi- 
ty service, an applicant must: 
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(a) Make the services provided in the 
facility or portion thereof constructed, 
modernized, or converted with Federal 
assistance under Title VI or XVI of 
the Act available to all persons resid- 
ing (and, in the case of applicants 
under Title XVI of the Act, employed) 
in the area served by the facility with- 
out discrimination on the ground of 
race, color, national origin, creed, or 
any other ground unrelated to an indi- 
vidual’s need for the service or the 
availability of the needed service in 
the facility, except that an applicant 
may deny services to persons who are 
unable to pay for them after its un- 
compensated services obligation for 
the appropriate period has been satis- 
fied. An applicant will be considered to 
be out of compliance with this require- 
ment if it adopts an admissions policy 
which has the effect of excluding per- 
sons on a ground other than those per- 
mitted under the preceding sentence. 

.(b)(1) Make arrangements, if eligible 
to do so, for reimbursement for ser- 
vices with: 

(i) Those principal State and local 
governmental third-party payors 
which provide reimbursement for ser- 
vices that is not less than the actual 
cost of such services as determined in 
accordance with accepted cost ac- 
counting principles; and 

(ii) Federal governmental third- 
party programs, such as medicare and 
medicaid; and peed 

(2) Take such additional steps as 
may be necessary to insure that admis- 
sion to and services of the facility will 
be available to beneficiaries of the gov- 
ernmental programs specified in sub- 
paragraph (1) of this paragraph with- 
out discrimination or preference on ac- 
count of their being such beneficiaries. 


§ 124.604 Reporting requirements. 


(a) Not later than 60 days after the 
close of its fiscal year, unless a longer 
period is approved by the Secretary 
for good cause shown, an applicant 
shall submit to the Secretary— 

(1) A reporting form, prescribed by 
the Secretary, which will include the 
following information; 

(i) The amount of reimbursement 
claimed by the applicant in the fiscal 
year pursuant to each arrangement it 
has with a third-party payor described 
in §124.603(b)(1) as indicated on the 
applicant’s audited financial state- 
ment for the preceding fiscal year; and 

(ii) Other information which may be 
prescribed by the Secretary. 

(2) Such other information relating 
to its compliance with the require- 
ments of this subpart as the Secretary 
may request in writing. 

(b) The audited financial statement, 
an any other documents from which 
the information required to be report- 
ed under paragraph (a) of this section 
was obtained shall be made available 


to the public for inspection and re. 
tained by the applicant for 5 years. 
The applicant shall provide such docu- 
ments to the Secretary upon request. 

(c) Not later than 10 days after serv- 
ice on it of a summons and/or com- 
plaint, the applicant shall notify the 
regional health administrator for the 
region of the Department of Health, 
Education, and Welfare in which it is 
located of any legal action brought 
against it to compel it to comply with 
the requirements of this subpart.' 


§ 124.605 Investigation and enforcement. 


(a) Investigations. (1) The Secretary 
will: 

(i) Periodically investigate the com- 
pliance of applicants with the require- 
ments of this subpart pursuant to the 
authority of section 1612(c) of the Act. 
Such investigations include, but are 
not limited to, investigations done in 
response to information received pur- 
suant to § 124.604(a) which indicates 
that the applicant failed to comply 
with the requirements of this subpart 
in the preceding fiscal year. 

(ii) Investigate the compliance of ap- 
plicants with the requirements of this 
subpart in response to complaints 
properly submitted under section 
1612(c) of the Act. A complaint shall 
include the information required by 
§ 124.511(a)(1)(iii) and will be deemed 
to have been filed with the Secretary 
on the date on which that information 
is received in the office of the regional 
health administrator for the region of 
the Department of Health, Education, 
and Welfare in which the facility is lo- 
cated. 

(2) When the Secretary investigates 
an applicant under subparagraph (1) 
of this paragraph, the applicant shall 
make available to the Secretary any 
documents, records, or other informa- 
tion concerning the facility’s oper- 
ations as they relate to the require- 
ments of this subpart as he may re- 
quest. ' 

(3) Section 1612(c) of the Act pro- 
vides that if the Secretary dismisses a 
complaint or the Attorney General 
has not brought an action for compli- 
ance within 6 months from the date 
on which the complaint is filed, the 
person filing it may bring a private 
action to effectuate compliance with 
the assurance. 

(b) Enforcement. If the Secretary 
finds, based on his investigation under 
paragraph (a) of this section, that an 
applicant has limited the availability 
of its services in a manner proscribed 
by this subpart, he may, in addition to 
any other action which he is author- 
ized to take in accordance with section 
1612(c) of the act, establish an affirm- 
ative action plan for the facility which 


'The addresses of the regional officers of 
the Department of Health, Education, and 
Welfare are set out at 45 CFR 5.31. 


FEDERAL REGISTER, VOL. 43, NO. 207—WEDNESDAY, OCTOBER 25, 1978 





PROPOSED RULES 


in his judgment is designed to insure 
that its services are made available in 
accordance with the requirements of 
this subpart. 


§ 124.606 Agreements with State agencies. 
(a) Where the Secretary finds that it 
will promote the purposes of this sub- 
part, he may enter into an agreement 
with a State agency able and willing to 
do so under which the State agency 
will assist him in the administration of 
this subpart in the State. The agree- 
ment shall provide that the State 
agency will provide the Secretary with 
such assistance as he may request in 
any one or more of the following 
areas, as set out in the agreement: 

(1) Investigation of complaints sub- 
mitted under section 1612(c) of the 
Act; 

(2) Monitoring under section 1612(c) 
of the Act of the compliance of facili- 
ties within the State with the require- 
ments of this subpart; 

(3) Review of reports submitted 
under § 124.604. 

(b) A State agency may use funds re- 
ceived under section 1525 of the Act to 
pay for expenses incurred in the 
course of carrying out an agreement 
entered into under paragraph (a) of 
this section. 

{FR Doc. 78-30197 Filed 10-24-78; 8:45 am} 
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